ISSUE

Whether the Department acted properly when it issued an Order of Summary
Suspension to Petitioners on June 28, 2022, effective June 30, 2022.

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material and substantial
evidence on the whole record, finds as material fact:

1. Petitioners are enrolled providers in the State of Michigan's Medicaid
program. (Exhibit (Ex) H; Ex |; Testimony.)

2. On April 4, 2022, Petitioners were sent a Notice of Suspension of
Medicare Payments by the Centers for Medicare & Medicaid Services
(CMS). The Notice indicated that Petitioners' payment suspension was
based on credible allegations of fraud pursuant to 42 CFR 405.371(a)(2).
Specifically, the Notice indicated, in pertinent part:

' Petitioner's Proposed Exhibits where not admitted into the record due to relevancy issues. Petitioner's
original submissions were unredacted. During the hearing, Petitioner was asked to submit redacted copies
to be used in the event of an appeal and to protect Personally Identifiable Information.
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Specifically, the suspension of your Medicare
payments is based on, but not limited to, information
that you misrepresented services billed to the
Medicare program. More particularly, a review of
medical records revealed that REDACTED continues
to excessively bill code 99214 — which is intended for
moderate to high complexity visits - thus exceeding the
level of services actually offered. This occurred despite
prior education on February 24, 2021, regarding the
reasonable and necessary requirement as well as
Documentation Requirements for Coverage of E/M
services. (Ex B.)

3. On April 4, 2022, the Department received from CMS, a letter of
notification regarding the suspension of Medicare payments to
REDACTED Medical Center. The notice indicated Petitioner was
suspended from receipt of Medicare payments based on a credible
allegation of fraud. (Ex C.)

4. At all times relevant to this matter, Dr. REDACTED was the sole owner
of REDACTED Medical Center. (Ex D; Ex E.)

5. On June 28, 2022, the Department issued an Order of Summary
Suspension, summarily suspending Petitioners' Medicaid enroliment
effective June 30, 2022, based on CMS's Notice of Suspension of Part B
Medicare Payments. (Ex A.)

6. On July 1, 2022, the Michigan Office of Administrative Hearings and
Rules received from Petitioners a Request for Hearing.

CONCLUSIONS OF LAW

The Social Welfare Act of 1939, 1939 PA 280, (Act) as amended, provides for the
summary suspension of Medicaid providers.

MCL 400.111f provides, in pertinent part:

(1) The director may issue an order incorporating a finding that
emergency action is required to protect the state's interest, as
the state's interest is described in this subsection by the
statement of circumstances warranting emergency action, in
any of the following: the public health, welfare, or safety;
medically indigent individuals; or public funds of the program of
medical assistance. Circumstances that warrant emergency
action include, but are not limited to, any of the following:
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(a) A reasonable belief, determined in accordance with
professionally accepted standards, that rendered services for
which a provider has submitted claims were medically
unnecessary, inappropriate, or of inferior quality, and
therefore that the continued participation in the program by
the provider or payments to the provider for services
constitutes a threat to the public health, safety, or welfare or
to the health, safety, or welfare of recipient medically indigent
individuals.

(b) A _reasonable belief that the provider has violated the
medicaid false claims act, Act No. 72 of the Public Acts of
1977, being sections 400.601 to 400.613 of the Michigan
Compiled Laws, the health care false claims act, Act No. 323
of the Public Acts of 1984, being sections 752.1001 to
752.1011 of the Michigan Compiled Laws, or a substantially
similar statute of another state or the federal government.

(5) Upon a determination that circumstances described in
subsection (1) exist, the director may issue an order for the
summary suspension of payments on pending or subsequent
claims, in whole or in part, or for the summary suspension of a
provider from participation in the program of medical
assistance. The summary suspension shall be effective on the
date specified in the order or on service of a certified copy of
the order on the provider, whichever occurs later, and shall
remain in effect during administrative or judicial proceedings
on the suspension. Upon request of a provider, a contested
case hearing pursuant to chapter 4 and chapter 6 of the
administrative procedures act of 1969, Act No. 306 of the
Public Acts of 1969, being sections 24.271 to 24.287 and
24.301 to 24.306 of the Michigan Compiled Laws, shall be
commenced not later than 15 days after the summary
suspension. If a contested case hearing is requested by a
provider relative to an emergency suspension under this
section, a hearing shall be held to determine whether the
emergency suspension is supported by competent, material,
and substantial evidence on the whole record. Under
appropriate circumstances, the state department may hold or
institute a hearing under section 111¢c(1), or take an action
under section 111d at the same time an action is taken under
this section, while an action under this section is pending, or
after a decision on an action is made. The presiding officer
may consolidate the 2 hearings into a single proceeding in the
interest of economy.
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However, the director shall not make a final decision in a
contested case under section 111¢(1) or 111d arising from or
related to an emergency action or the circumstances upon
which an emergency action was taken.?

MCL 400.111d provides, in pertinent part:

(1) Participation as a provider in the program is subject to
denial, suspension, termination, or probation on the
grounds specified by section 111e. The director may take 1
or more of the following actions:

(a) Refuse to enroll an applicant.

(b) Suspend a provider indefinitely or for a term certain.>

MCL 400.111e provides, in pertinent part:

(1) The grounds for action by the director under section
111d(1) and the actions to which they may be applied shall
be as follows:

KKK XK

(2) The director shall take action under section 111d(1)(a) or
(c) if any of the following occurs:

KKK XK

(f) The provider is suspended or terminated as a provider from
participation in the medicaid or medicare program, or other
governmentally supported program in any jurisdiction.

(5) In addition to or in place of the grounds specified in
subsection (1), (2), or (3), the director may base an action
provided for in section 111d(1)(a), (b), (c), (d), (e), or (f) on
his or her judgment that the action is necessary to protect
the health of medically indigent individuals, the welfare of
the public, and the funds appropriated for the program.
(Emphasis added.)*

*MCL 400.11 1 (1 )(@)-(®), (5).
s MCL 400.111d.
+MCL 400.111e.



follows:

Page 6 of 14

22-002525, 22-002526

The Medicaid Provider Manual contains Medicaid policy in Michigan.

SECTION 6 - DENIAL OF ENROLLMENT, TERMINATION
AND SUSPENSION

6.1 TERMINATION OR DENIAL OF ENROLLMENT

MDHHS may terminate or deny enrollment in the Michigan
Medicaid program. Termination of enrollment means a
provider's billing privileges have been revoked and all
appeal rights have been exhausted or the timeline for
appeal has expired. Denial of enrollment means the
provider's application will not be approved for participation
in the Medicaid program.

MDHHS must terminate or deny a provider's enrollment in
Michigan's Medicaid program for the following reasons:

B Termination on or after January 1, 2011 under Medicare
or the Medicaid program, or the Children's Health
Insurance Program (CHIP) of any other state.

B Convicted of a relevant crime described under 42
USC 1320a-7(a):

» Conviction of program-related crimes

Any individual or entity that has been convicted of
a criminal offense related to the delivery of an item
or service under subchapter XVIIl or under any
State health care program.

» Conviction relating to patient abuse

Any individual or entity that has been convicted,
under Federal or State law, of a criminal offense
relating to neglect or abuse of patients in
connection with the delivery of a health care item
or service.

» Felony conviction relating to health care fraud

Any individual or entity that has been convicted for
an offense which occurred after August 21, 1996,
under Federal or State law, in connection with the
delivery of a health care item or service or with
respect to any act or omission in a health

It states as
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care program (other than those specifically
described in paragraph [1]) operated by or financed
in whole or in part by any Federal, State, or local
government agency, of a criminal offense
consisting of a felony relating to fraud, theft,
embezzlement, breach of fiduciary responsibility, or
other financial misconduct.

Felony conviction relating to controlled substance

Any individual or entity that has been convicted
for an offense which occurred after August 21,
1996, under Federal or State law, of a criminal
offense consisting of a felony relating to the
unlawful manufacture, distribution, prescription,
or dispensing of a controlled substance.

Providers who have been excluded due to one of the federal
mandatory exclusions listed above will remain on the MDHHS
Sanctioned Provider List until the minimum period for their
exclusion has been completed and the provider has
requested a lifting of their sanction from the sanctioning body.

e Failure to comply with the enrollment requirements of
the Social Welfare Act, Public Act 280 of 1939 (MCL
400.111b-111e) and the provider screening and
enroliment requirements pursuant to 42 CFR 455.416.
The basis for termination or denial of enrolilment under
this section includes, but is not limited to, the provider's:

>

>

failure to submit timely and accurate information;

failure to cooperate with MDHHS screening
methods;

failure to submit sets of fingerprints as required
within 30 days of a CMS or MDHHS request;

failure to permit access to provider locations for
site visits;

falsification of information provided on the
enrollment application or subsequent information
requests;

inability to verify their identity; or
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» failure to comply with Medicaid policies regarding
submission of claims and billing Medicaid
beneficiaries.

B The provider is excluded from participating in a
provider capacity in Medicare, Medicaid or any other
Federal health care programs.

B The provider is convicted of violating the Medicaid
False Claims Act, the Health Care False Claims Act,
a substantially similar statute, or a similar statute by
another state or the federal government.

B The provider has a federal or state felony conviction
within the preceding 10 years of their provider
enrollment application, including but not limited to,
any criminal offense related to:

» murder, rape, abuse or neglect, assault, or other
similar crimes against persons;

» extortion, embezzlement, income tax evasion,
insurance fraud, and other similar financial crimes;

» the use of firearms or dangerous weapons; or

» any felony that placed the Medicaid program or its
beneficiaries at immediate risk, such as a
malpractice suit that results in a conviction of
criminal neglect or misconduct.

B The provider has a federal or state misdemeanor
conviction within the preceding five years of their
provider enrollment application, including but not
limited to, any criminal offense related to:

» any misdemeanor crime listed as a permissive
exclusion in 42 USC 1320a-7(b);

» rape, abuse or neglect, assault, or other similar
crimes against persons;

» extortion, embezzlement, income tax evasion,
insurance fraud, or other similar financial crimes;
or

» any misdemeanor that placed the Medicaid
program or its beneficiaries at immediate risk,
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such as a malpractice suit that results in a
conviction of criminal neglect or misconduct.

For the purposes of the excluded offenses mentioned
above, an individual or entity is considered to have been
convicted of a criminal offense when:

B a judgment of conviction has been entered against
the individual or entity by a federal, state, tribal or
local court regardless of whether there is an appeal
pending;

B there has been a finding of guilt against the individual or
entity by a federal, state, tribal or local court; or

B a plea of guilty or nolo contendere by the individual or
entity has been accepted by a federal, state, tribal, or
local court.

The criminal history screening will be conducted by MDHHS
through reputable and reliable data sources. Screenings for
providers will be done as required by law and as deemed
necessary by MDHHS for the protection of the Medicaid
program and beneficiaries. For criminal offenses that fall under
the mandatory exclusions of 42 USC 1320a-7(a), the definition
of conviction will conform with 42 USC 1320a-7(i), which may
include, but is not limited to, a record relating to criminal
conduct that has been expunged.

Any entity that offers, in writing or verbally, discounts on co-
pay amounts, fax machines, computers, gift cards, store
discounts and other free items, or discounts/waives the cost
of medication orders if an entity uses their services:

B may violate the Medicaid False Claim Act and
Medicaid/MDHHS policy, which may result in
disenrollment from Medicaid/MDHHS programs.

B may violate the Michigan Public Health Code's
prohibition against unethical business practices by a
licensed health professional, which may subject a
licensee to investigation and possible disciplinary
action.

Pursuant to MCL 400.111e, the Medicaid Director may
terminate or deny enrollment if that action is necessary to
protect the health of medically indigent individuals, the
welfare of the public, and/or the funds appropriated for the
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Medicaid program. Additionally, the Medicaid Director may
reduce or extend a provider's exclusion from the Medicaid
program if, in the Medicaid Director's judgment, the
continuation or reduction of the exclusion period is necessary
to protect beneficiaries or the Medicaid program.

Providers who are already enrolled at the time of a finding
by MDHHS will have their enroliment ended as of the date
MDHHS was notified of the excluded offense. Claims with
dates of service on and after the provider's enroliment
termination date will be denied.®

In this case, the Department relies on the CMS Notice of Suspension of Part B Medicare
Payments dated April 4, 2022, as evidence that its Order of Summary Suspension was
necessary "to protect the health of medically indigent individuals, the welfare of the public,
and the funds appropriated for the program," as contemplated in MCL 400.111e(5) and
MCL 400.111f(1). Specifically, the Department relies on CMS's determination that there is
a credible allegation of and a need to protect Medicare funds.

The Department argues that it properly moved for a summary suspension of Petitioners
under MCL 400.111f because the underlying reason for the Medicare suspension was a
finding of a credible allegation of fraud pursuant to 42 CFR 405.371(a)(2). The
Department points out that the standard for a summary suspension is the "reasonable
belief standard found in MCL 400.111f(1)(b) and here, based on the Medicare
suspension, the Department had a reasonable belief that Petitioners have "violated the
medicaid false claims act . . . health care false claims act . . . or a substantially similar
statute of another state or the federal government." MCL 400.111f(1)(b).

Petitioners argue that the Department's actions here are unreasonable because those
actions exceed the suspension that they rely on. In other words, Petitioners argue that
because CMS issued only a payments suspension to Petitioners, the Department should
be limited to issuing only a payments suspension from Medicaid. Petitioners point out that
they are still able to see patients under the Medicare program but must now get
preapproval for any payments submitted during the suspension and while CMS's
investigation is completed.

Petitioners further argue that the Department's summary suspension is improper because
it has had other detrimental effects beyond preventing Petitioners from treating Medicaid
patients and protecting the funds of the Medicaid program. Petitioners point out that the
Medicaid suspension also causes private insurances, hospitals, and other health care
facilities to terminate Petitioners' privileges even though Petitioners are still able to see
Medicare patients, subject to a modified billing process. Petitioners also point out that many
of their patients are unable to refill needed prescriptions because of the Department's
summary suspension. Petitioners argue that these detrimental effects

s Medicaid Provider Manual, General Information for Providers Chapter, January 1, 2022, pp 15-17.
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are contrary to the intent of MCL 400.111f, which is to protect Medicaid beneficiaries
and the Medicaid program.

Petitioners argue that the Department has available to it under MCL 400.111f(5), the ability
to order a summary suspension of Medicaid payments, as opposed to a complete
suspension from the Medicaid program, and that would be the proper procedure here
given Medicare's payments suspension. To that end, Petitioners point out that they agreed
to stipulate to such a payments suspension, but the Department declined, even though
Petitioners agreed to continue to see Medicaid patients for free.

Having considered the parties' arguments in full, the Department has established by a
preponderance of the evidence, that its summary suspension was proper under MCL
400.111d(1), MCL 400.111¢(5), and MCL 400.111f(1). Based on the findings by CMS, there
were credible allegations of fraud against Petitioners requiring summary suspension
"to protect the health of medically indigent individuals, the welfare of the public, and the
funds appropriated for the program,” as contemplated in MCL 400.111e(5) and MCL
400.111f(1). Taken at face value, the allegations in the CMS Notice are serious and the
undersigned can take judicial notice of them.® Those allegations are more than
sufficient to meet the "reasonable belief" standard of proof necessary for the
Department to take emergency action under the Social Welfare Act.

As indicated, one of the specific circumstances that warrants emergency action is the
"reasonable belief that the provider has violated the medicaid false claims act . . . the
health care false claims act . . . or a substantially similar statute of another state or the
federal government.” MCL 400.111f(1)(b). The rationale for this reduced burden of proof
is clear — to allow the Department to take quick and temporary action to protect the
Medicaid program while a full investigation takes place. Again, the allegations contained
in the CMS Notice are more than sufficient to establish a reasonable belief that such
Acts have been violated. Here, the Department will decide on whether to pursue a
permanent termination of Petitioners from the Medicaid program once the CMS
investigation is completed.

Petitioners' argument that the Department should have imposed a payments
suspension as opposed to a suspension of participation in the Medicaid program is
without merit. First, the undersigned is unaware of any authority requiring the
Department to ever choose one available sanction over another available sanction and
Petitioners cite no such authority. Second, Petitioners' arguments in this regard are mostly
equitable, i.e., it would be fairer to impose a payments sanction, but the undersigned lacks
any equitable powers or authority! A full summary suspension of Petitioners' Medicaid
participation was one of the sanctions available to the Department, and it was within the
Department's discretion to choose that sanction. Further, given the seriousness of the
allegations, the undersigned agrees with the Department that a full summary suspension
was the proper sanction here.

s Johnson v Dep't of Natural Resources, 310 Mich App 635, 648-649 (2015); see also MCL 24.277.
7 Behavioral Health v Dep't of Community Health, 293 Mich App 491, 497-498 (2011).



Page 12 of 14
22-002525, 22-002526

Similarly, Petitioners' arguments that the summary suspension must be improper,
and contrary to the intent of the legislature because Petitioners have suffered
additional harm due to actions by third parties, such as private insurance
companies and

hospitals, is without merit. While the undersigned is not unmoved by these
consequences, this All only has the authority to consider whether the Department
has met its burden of proof, not what ancillary effects the Department's action
might have on

Petitioners. Having determined that the Department has met this burden, the
Department's Order of Summary Suspension is proper and should remain in
place.

IT IS THEREFORE ORDERED that:

The Order of Summary Suspension issued by the Department on June 28, 2022,
effective June 30, 2022, is AFFIRMED.



