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STATE OF MICHIGAN
GRETCHEN WHITMER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS ORLENE HAWKS
GOVERNOR MICHIGAN OFFICE OF ADMINISTRATIVE HEARINGS AND RULES DIRECTOR

Date Mailed: October 21, 2019

MOAHR Docket No.: 19-004413-RECON
Agency No.:

Petitioner: OIG

Respondent:

ADMINISTRATIVE LAW JUDGE: Jacquelyn A. McClinton

ORDER GRANTING REQUEST FOR RECONSIDERATION
AND
DECISION AND ORDER OF RECONSIDERATION

This matter is before the undersigned Administrative Law Judge (ALJ) pursuant to the
request for rehearing and/or reconsideration the Department of Health and Human
Services (Department) of the Hearing Decision issued by the undersigned at the
conclusion of the hearing conducted on 2019, and mailed on _
2019, in the above-captioned matter.

In the Hearing Decision, it was found that the Respondent id receive an Ol of FAP
benefits in the amount of and ordered the Department to initiate recoupment
procedures for the amount of in accordance with Department policy.

On 2019, the Department submitted a timely request for reconsideration
and/or rehearing. The rehearing and reconsideration process is governed by the
Michigan Administrative Code, Rule 792.11015, et seq., and applicable policy
provisions articulated in the Bridges Administrative Manual (BAM), specifically BAM
600, which provide that a rehearing or reconsideration must be filed in a timely manner
consistent with the statutory requirements of the particular program that is the basis for
the client’s benefits application or services at issue and may be granted so long as the
reasons for which the request is made comply with the policy and statutory
requirements. A rehearing is a full hearing which may be granted if the original hearing
record is inadequate for purposes of judicial review or there is newly discovered
evidence that existed at the time of the original hearing that could affect the outcome of
the original hearing decision. BAM 600 (July 2019), p. 44. A reconsideration is a paper
review of the facts, law or legal arguments and any newly discovered evidence that
existed at the time of the hearing and may be granted when the original hearing record
is adequate for purposes of judicial review and a rehearing is not necessary, but one of
the parties is able to demonstrate that the Administrative Law Judge misapplied manual
policy or law in the hearing decision, which led to the wrong decision; issued a Hearing
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Decision with typographical errors, mathematical errors, or other obvious errors that
affect the substantial rights of the petitioner; or failed to address other relevant issues in
the hearing decision. BAM 600, p. 45.

In the request, the Department alleged that the undersigned issued a Hearing Decision
with typographical errors, mathematical errors, or other obvious errors that affect the
petitioner’s substantial rights.

Because the Department alleges that the undersigned incorrectly stated in the Decision
and Order portion of the Hearing Decision that Respondent did receive an Ol of FAP
benefits in the amount of i instead of MA benefits in the amount of , a
basis for reconsideration is established. Therefore, the request for reconsideration is
GRANTED. The only change to the original Hearing Decision is to identify the
correct program in which the Ol has been established. The Decision and Order of
Reconsideration follows a full review of the case file, all exhibits, the hearing record and
applicable statutory and policy provisions.

ISSUE

Did Respondent receive an overissuance (Ol) of Medical Assistance (MA) benefits that
the Department is entitled to recoup?

FINDINGS OF FACT

The Administrative Law Judge, based on the competent, material, and substantial
evidence on the whole record, finds as material fact:

1. The Department’'s OIG filed a hearing request on - 2019, to establish an Ol
of benefits received by Respondent as a result of Respondent having allegedly
committed an IPV.

2. Respondent was a recipient of MA benefits issued by the Department.

3. Respondent was aware of the responsibility to report changes in income to the
Department within 10 days.

4. Respondent did not have an apparent physical or mental impairment that would
limit the understanding or ability to fulfill this requirement.

5. The Department’s OIG indicates that the time period it is considering the fraud
period is - 2017 through _ 2017 (fraud period).

6. During the fraud period, Respondent was issued - in MA benefits by the
State of Michigan, and the Department alleges that Respondent was entitled to
in such benefits during this time period.
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7. The Department alleges that Respondent received an Ol in MA benefits in the
amount of

8. A notice of hearing was mailed to Respondent at the last known address and was
not returned by the United States Postal Service as undeliverable.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Health and Human Services
Bridges Administrative Manual (BAM), Bridges Eligibility Manual (BEM), Adult Services
Manual (ASM), and Reference Tables Manual (RFT).

The Medical Assistance (MA) program is established by Title XIX of the Social Security
Act, 42 USC 1396-1396w-5; 42 USC 1315; the Affordable Care Act of 2010, the
collective term for the Patient Protection and Affordable Care Act, Pub. L. No. 111-148,
as amended by the Health Care and Education Reconciliation Act of 2010, Pub. L. No.
111-152; and 42 CFR 430.10-.25. The Department (formerly known as the Department
of Human Services) administers the MA program pursuant to 42 CFR 435, MCL 400.10
and MCL 400.105-.112k.

Additionally, when a client group receives more benefits than they are entitled to
receive, the Department must attempt to recoup the Ol. BAM 700, p. 1. In this case, the
Department is seeking recoupment of MA benefits as it alleges that Respondent
received more benefits than she was entitled.

In support of its contention that Respondent received an overissuance, the Department
presented an application Respondent submitted to the Department on h
2016. The Department asserts that when completing the application process,
Respondent acknowledged that she had received the Information Booklet advising her
regarding “Things You Must Do” which explained reporting change circumstances
including employment. In the 2014, application, Respondent indicated
that she was employed at earning - per hour while working
hours per week.

On 2017, the Department sent Respondent a Notice of Case Action which
notified Respondent that she was a Simplified Reporter and was required to report any
income which exceeded monthly. The Department provided paystubs from
Respondent’s employment which revealed the following earnings:

 January 2017
* February 2017
* March 2017

* April 2017

« May 2017
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* June 2017
 July 2017

* August 2017

» September 2017
* October 2017

* November 2017

The Department testified that Respondent failed to report her increased income as
required. The Department has alleged that Respondent was issued - in MA
benefits during the fraud period. MA is available (i) to individuals who are aged (65 or
older), blind or disabled under Supplemental Security Income (SSl)-related categories,
(i) to individuals who are under age 19, parents or caretakers of children, or pregnant or
recently pregnant women, and (iii) to individuals who meet the eligibility criteria for
Healthy Michigan Plan (HMP) coverage. BEM 105 (January 2016), p. 1.

HMP is a MAGI-related MA category that provides MA coverage to individuals who (i)
are 19 to 64 years of age; (ii) have income at or below 133% of the federal poverty level
(FPL) under the Modified Adjusted Gross Income (MAGI) methodology; (iii) do not
qualify for or are not enrolled in Medicare; (iv) do not qualify for or are not enrolled in
other MA programs; (V) are not pregnant at the time of application; and (vi) are residents
of the State of Michigan. BEM 137 (January 2016), p. 1.

Respondent, who is under age 64, not enrolled in Medicare and not the caretaker of any
minor children, is potentially eligible for MA under the HMP. An individual is eligible for
HMP if her household’s income does not exceed 133% of the FPL applicable to the
individual’s group size. A determination of group size under the MAGI methodology
requires consideration of the client's tax status and dependents. In this case, the
evidence showed that Respondent’s household size for MAGI purposes is one.

The Department calculated the income limit as 133% of the annual FPL. Because it
calculated the income limit as 133% of the annual FPL, it determined that Respondent’s
monthly income could not exceed $1,336.65. However, the Department should have
calculated the income limit as 138% of the annual FOL. For MAGI-related MA
programs, the Department allows a five percent disregard in the amount equal to five
percent of the FPL level for the applicable family size. BEM 500 (July 2017), p. 5. It is
not a flat five percent disregard from the income. BEM 500, p. 5. The five percent
disregard is applied to the highest income threshold. BEM 500, p. 5. The five percent
disregard shall be applied only if required to make someone eligible for MA benefits.
BEM 500, p. 5. The policy does not restrict the five percent disregard to only be required
to make someone eligible at application. As such, it is presumed that the five percent
disregard is allowed on an ongoing basis if required to maintain eligibility. In 2017,
138% of the FPL for a household with one member was $16,643.00.
https://aspe.hhs.gov/poverty-guidelines. Therefore, to be income eligible for HMP,
Respondent’s monthly income could not exceed _
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The Department testified that it only included the months in which Respondent
exceeded in its requested overissuance amount. However, based on the
foregoing policy, the Department is only entitled to seek an overissuance for the months
during the fraud period in which Respondent’s income exceeded , Which

included: 2017 2017 and 2017. The capitations for the
T EE sor7 I ot

2017 : 2017

The Department also appears to seek reimbursement based upon payments identified
on page 65 of Exhibit A. However, there are no dates associated with the payments.
Thus, there is no way to determine whether the payments were issued during April
2017, 2017 and/or 2017. As such, the Department has not
provided sufficient information to support their assertion to an overissuance based upon
these payments. Accordinili| the Department has established that an overissuance

occurred in the amount of and it is, therefore, entitled to recoup that amount
for MA benefits it issued to Respondent during the fraud period.

DECISION AND ORDER

The Administrative Law Judge, based upon the above Findings of Fact and Conclusions
of Law, and for the reasons stated on the record, if any, concludes that:

Respondent did receive an Ol of MA benefits in the amount of -

The Department is ORDERED to initiate recoupment procedures for the amount of
-Din accordance with Department policy.

%j/ ////

IM/tm J qyély A”McClinton
Administrative Law Judge
for Robert Gordon, Director
Department of Health and Human Services

NOTICE OF APPEAL: A party may appeal this Order Granting Request for
Reconsideration and Decision and Order of Reconsideration in circuit court within 30
days of the receipt date. A copy of the circuit court appeal must be filed with the
Michigan Administrative Hearing System.
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