STATE OF MICHIGAN

RICK SNYDER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS SHELLY EDGERTON
GOVERNOR MICHIGAN ADMINISTRATIVE HEARING SYSTEM DIRECTOR
I Date Mailed: August 23, 2017
I MAHS Docket No.: N 17-008519
. Agency No.
| Petitioner:

ADMINISTRATIVE LAW JUDGE: Christian Gardocki

HEARING DECISION

Following Petitioner's request for a hearing, this matter is before the undersigned
administrative law judge pursuant to MCL 400.9 and 400.37; 7 CFR 273.15 to 273.18;
42 CFR 431.200 to 431.250; 45 CFR 99.1 to 99.33; and 45 CFR 205.10; and Mich
Admin Code, R 792.11002. After due notice, a telephone hearing was held on |l
B from Detroit, Michigan. Petitioner appeared and was unrepresented. The
Michigan Department of Health and Human Services (MDHHS) was represented by

I . Spccialist, and I SUPerViSor.
ISSUE

The issue is whether MDHHS properly denied Petitioner’s State Disability Assistance
(SDA) eligibility for the reason that Petitioner is not a disabled individual.

FINDINGS OF FACT

The administrative law judge, based on the competent, material, and substantial
evidence on the whole record, finds as material fact:

1. On I Pctitioner applied for SDA benefits.

2. Petitioner’s only basis for SDA benefits was as a disabled individual.

3. On I the Disability Determination Service determined that Petitioner
was not a disabled individual (see Exhibit 1, pp. 6-12), in part based on a

Disability Determination Explanation (Exhibit 1, pp. 14-39).

4. O 'DHHS denied Petitioner’s application for SDA benefits.
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5. O Pctitioner requested a hearing disputing the denial of SDA
benefits and a dispute concerning Medical Assistance (MA) benefits (see Exhibit
11 pp- 3'4).

6. Petitioner withdrew his dispute concerning MA eligibility.

7. As of the date of the administrative hearing, Petitioner did not have employment
earnings amounting to substantial gainful activity.

8. As of the date of the administrative hearing, Petitioner was a 53-year-old male.
9. Petitioner’s highest education year completed was the 12t grade.

10. Petitioner has a history of unskilled employment, with no known transferrable job
skills.

11. Petitioner has restrictions which preclude the performance of light employment.

CONCLUSIONS OF LAW

Medical Assistance (MA) program is established by Title XIX of the Social Security Act,
42 USC 1396-1396w-5; 42 USC 1315; the Affordable Care Act of 2010, the collective
term for the Patient Protection and Affordable Care Act, Pub. L. No. 111-148, as
amended by the Health Care and Education Reconciliation Act of 2010, Pub. L. No.
111-152; and 42 CFR 430.10-.25. MDHHS (formerly known as the Family
Independence Agency) administers the MA program pursuant to 42 CFR 435, MCL
400.10, and MCL 400.105-.112k. MDHHS policies are contained in the Bridges
Administrative Manual (BAM), Bridges Eligibility Manual (BEM), and Reference Tables
Manual (RFT).

Petitioner requested a hearing, in part, concerning MA eligibility. Petitioner testified he
received ongoing MA eligibility. Petitioner also testified that he does not have any
dispute about his ongoing medical coverage. Petitioner's testimony equated to a
withdrawal of his hearing request concerning MA benefits. Petitioner's hearing request
will be dismissed concerning his dispute of MA benefits.

The State Disability Assistance (SDA) program which provides financial assistance for
disabled persons is established by 2004 PA 344. MDHHS administers the SDA program
pursuant to MCL 400.10, et seq., and MAC R 400.3151-400.3180. MDHHS policies for
SDA are found in the Bridges Administrative Manual (BAM), the Bridges Eligibility
Manual (BEM) and the Reference Tables Manual (RFT).

Petitioner requested a hearing to dispute the denial of an SDA application. Petitioner
claimed an inability to work for 90 days due to mental and/or physical disabilities. The
only dispute concerned the MDHHS finding that Petitioner was not disabled for
purposes of SDA benefits.
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SDA provides financial assistance to disabled adults who are not eligible for Family
Independence Program (FIP) benefits. BEM 100 (April 2017), p. 5. The goal of the SDA
program is to provide financial assistance to meet a disabled person's basic personal
and shelter needs. Id.

To receive SDA, a person must be disabled, caring for a disabled person, or age 65 or

older. BEM 261 (April 2017), p. 1. A person is disabled for SDA purposes if he or she

meets any of the following criteria:

e Receives other specified disability-related benefits or services....

e Resides in a qualified Special Living Arrangement (SLA) facility.

e |s certified as unable to work due to mental or physical disability for at least 90 days
from the onset of the disability.

e |Is diagnosed as having Acquired Immunodeficiency Syndrome (AIDS)...

Id., pp. 1-2.

When the person does not meet one of the [above] criteria, [MDHHS is to] follow the
instructions in BAM 815, Medical Determination and Disability Determination Service
(DDS), Steps for Medical Determination Applications. Id., p. 4. The DDS will gather and
review the medical evidence and either certify or deny the disability claim based on the
medical evidence. Id. The review of medical evidence is primarily outlined by federal
law.

[State agencies] must use the same definition of disability as used under SSI... 42
C.F.R. 8 435.540(a). [Federal] law defines disability as the inability to do any substantial
gainful activity by reason of any medically determinable physical or mental impairment
which can be expected to result in death or which has lasted or can be expected to last
for a continuous period of not less than 12 months. 20 C.F.R. § 416.905(a).

MDHHS adopted a functionally identical definition of disability (see BEM 260 (July
2015), p. 10). The same definition applies to SDA, though SDA eligibility factors only a
90-day period of disability.

In general, you have to prove... that you are blind or disabled. 20 C.F.R. § 416.912(a).
You must inform us about or submit all evidence known... that relates to whether or not
you are blind or disabled. 1d. Evidence includes, but is not limited to objective medical
evidence e.g. medical signs and laboratory findings), evidence from other medical
sources (e.g. medical history and opinions), and non-medical statements about
symptoms (e.g. testimony) (see 1d.).

Federal regulations describe a sequential five step process that is to be followed in
determining whether a person is disabled (see 20 C.F.R. § 416.920). If there is no
finding of disability or lack of disability at each step, the process moves to the next step
(see ld.)
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The first step in the process considers a person’s current work activity (see 20 C.F.R.
8416.920 (a)(4)(i)). A person who is earning more than a certain monthly amount is
ordinarily considered to be engaging in SGA. The monthly amount depends on whether
a person is statutorily blind or not. The 2016 monthly income limit considered SGA for

non-blind individuals iSEEEENE

SGA means a person does the following: performs significant duties, does them for a
reasonable length of time, and does a job normally done for pay or profit. Id., p. 9.
Significant duties are duties used to do a job or run a business. Id. They must also have
a degree of economic value. Id. The ability to run a household or take care of oneself
does not, on its own, constitute SGA. Id.

Petitioner credibly denied performing current employment; no evidence was submitted
to contradict Petitioner’s testimony. Based on the presented evidence, it is found that
Petitioner is not performing SGA. Accordingly, the disability analysis may proceed to the
second step.

At the second step, we consider the medical severity of your impairment(s). 20 C.F.R.
8416.920 (a)(4)(ii). If you do not have a severe medically determinable physical or
mental impairment that meets the duration requirement in §416.909, or a combination
of impairments that is severe and meets the duration requirement, we will find that you
are not disabled. Id.

Generally, federal courts have imposed a de minimus standard upon petitioners to
establish the existence of a severe impairment. Grogan v. Barnhart, 399 F.3d 1257,
1263 (10" Cir. 2005); Hinkle v. Apfel, 132 F.3d 1349, 1352 (10" Cir. 1997). Higgs v
Bowen, 880 F2d 860, 862 (6™ Cir. 1988). Similarly, SSR 85-28 has been interpreted so
that a claim may be denied at step two for lack of a severe impairment only when the
medical evidence establishes a slight abnormality or combination of slight abnormalities
that would have no more than a minimal effect on an individual’s ability to work even if
the individual's age, education, or work experience were specifically considered.
Barrientos v. Secretary of Health and Human Servs., 820 F.2d 1, 2 (1%t Cir. 1987).
Social Security Ruling 85-28 has been clarified so that the step two severity
requirements are intended “to do no more than screen out groundless claims.”
McDonald v. Secretary of Health and Human Servs., 795 F.2d 1118, 1124 (1%t Cir.
1986).

If you do not have any impairment or combination of impairments which significantly
limits your physical or mental ability to do basic work activities, we will find that you do
not have a severe impairment and are, therefore, not disabled. 20 C.F.R. § 416.920
(5)(c). We will not consider your age, education, and work experience. Id. The second
step analysis will begin with a summary of presented medical documentation and
Petitioner’s testimony.
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A CT abdominal report (Exhibit 1, pp. 237-238) dated | \2s
presented. An impression of abnormalities consistent with severe pancreatitis were
noted.

An abdomen x-ray report (Exhibit 1, p.p. 236-237) dated | ' 2s
presented. Calcifications consistent with chronic pancreatitis were noted.

Primary care physician office visit notes (Exhibit 1, pp. 248-250) dated

I \vere presented. Ongoing pancreatitis treatment was noted. A blood glucose of
156 mg/dl was noted. Diabetes symptoms were noted to poorly controlled. Assessment
included DM (type 1). Prescriptions included insulin and blood-sugar testing supplies.

Primary care physician office visit notes (Exhibit 1, pp. 232-234) dated | N
I ere presented. Ongoing pancreatitis treatment was noted. Petitioner reported a
poor appetite due to depression. Petitioner’s last episode of pancreatitis was noted to
be 3 years earlier. Various meds were continued.

A Psychiatric Evaluation (Exhibit 1, pp. 190-192) dated I \2s
presented. The evaluation was performed by a person with unstated credentials from a
newly treating agency. It was noted Petitioner returned for mental health treatment after
1 2 years. Petitioner reported depression, “severe” anxiety, hopelessness, poor sleep,
and anger difficulty. Petitioner reported alcohol sobriety for 3 years following a lengthy
history of dependency. Mental exam assessments included a mood ranging from
pleasant to irritable, goal-directed thought process, no signs of psychosis, and normal
speech. An assessment of bipolar disorder (type |) was noted. Petitioner's GAF was 40
as of I \/arious mental health treatment documents (Exhibit 1, pp.
193-224) from December 2016 to February 2017 were consistent with the evaluation.

A diagnosis of pancreatitis was verified. Petitioner testified he has difficulty gaining
weight (he testified his height is 6’3" and his weight is down to 154 pounds). Petitioner
testified he is prescribed enzymes to help his digestive system correctly function.
Petitioner testified pancreatitis causes him to have 3-8 bowel movements per day.
Petitioner testified he receives very little warning of bowel movements.

A diagnosis of DM was verified. Petitioner testified he takes 4 insulin shots daily and
that he has general body pain. Petitioner also testified he has neuropathy in his toes
and hands which affect his ambulation and dexterity.

Petitioner testified he has seen a psychiatrist for the past year for mental health
treatment. Petitioner testified his anxiety is “out of control.” As an example, Petitioner
testified he recently had to pull his car over 3 times due to anxiety from the traffic.
Petitioner testified he tends to isolate himself and have difficulty socializing.

Petitioner testified he was last hospitalized approximately 3 years earlier when he was
“acting crazy.” Petitioner testified he continued attending psychotherapy for 3 years,
until he began working in Jilll-
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Presented medical records generally verified a medical treatment history consistent with
ambulation, standing, and lifting/carrying restrictions due to pancreatitis. Presented
records also generally verified degrees of concentration and social interaction
restrictions due to bipolar disorder. Petitioner's treatment history was established to
have lasted at least 90 days and at least since Petitioner's date of SDA application.
Accordingly, it is found that Petitioner established having a severe impairment and the
disability analysis may proceed to Step 3.

At the third step, we also consider the medical severity of your impairment(s). 20 C.F.R.
8 416.920 (4)(iii). If you have an impairment(s) that meets or equal one of our listings in
appendix 1 to subpart P of part 404 of this chapter and meets the duration requirement,
we will find that you are disabled. Id. If you have an impairment(s) which meets the
duration requirement and is listed in appendix 1 or is equal to a listed impairment(s), we
will find you disabled without considering your age, education, and work experience. Id.
20 C.F.R. § 416.920 (d).

A listing for weight loss disorder (Listing 5.08) was considered based on Petitioner’s
seemingly low BMI. The listing was rejected because it was not established that
Petitioner's BMI was less than 17.50 on occasions at least two months apart, but within
six months.

Listings for affective disorders (Listing 12.04) and anxiety disorders (Listing 12.06) were
considered based on Petitioner's mental health treatment history. The listings were
rejected due to a failure to establish an extreme restriction or multiple marked
restrictions to understanding or applying information, interacting with others,
concentration or persistence, and/or adaptation. It was also not established that
Petitioner had minimal capacity to adapt to changes in environment or to demands that
are not already part of daily life.

It is found Petitioner does not meets any SSA listings. Accordingly, the disability
analysis may proceed.

If your impairment(s) does not meet or equal a listed impairment, we will assess and
make a finding about your residual functional capacity based on all the relevant medical
and other evidence in your case record.... 20 C.F.R. § 416.920 (e). We use our residual
functional capacity assessment at the fourth step of the sequential evaluation process to
determine if you can do your past relevant work... and at the fifth step of the sequential
evaluation process (if the evaluation proceeds to this step) to determine if you can
adjust to other work... Id.

Your impairment(s), and any related symptoms, such as pain, may cause physical and
mental limitations that affect what you can do in a work setting. 20 C.F.R. § 416.945
(@)(1). Your residual functional capacity is the most you can still do despite your
limitations. Id. We will assess your residual functional capacity based on all the relevant
evidence in your case record. Id. We will consider all of your medically determinable
impairments of which we are aware, including your medically determinable impairments
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that are not “severe,”... when we assess your residual functional capacity. 20 C.F.R. 8
416.945 (a)(2). We will assess your residual functional capacity based on all of the
relevant medical and other evidence. 20 C.F.R. 8 416.945(a)(3). We will first use our
residual functional capacity assessment at step four of the sequential evaluation
process to decide if you can do your past relevant work. 20 C.F.R. 8 416.945(a)(5).

At the fourth step, we consider our assessment of your residual functional capacity and
your past relevant work. 20 C.F.R. § 416.920(a)(4)(iv). If you can still do your past
relevant work, we will find that you are not disabled. Id.

Past relevant work is work that has been performed within the past 15 years that was a
substantial gainful activity and that lasted long enough for the individual to learn the
position. 20 C.F.R. § 416.960(b)(1). We will not consider your vocational factors of age,
education, and work experience or whether your past relevant work exists in significant
numbers in the national economy. 20 C.F.R. § 416.960(b)(3).

Petitioner presented a list of his work history from the last 15 years (see Exhibit 1, p.
43). Both of Petitioner’s reported jobs were full-time.

Petitioner reported that he worked as an equipment operator/laborer. Petitioner testified
his duties included operating large construction equipment. Petitioner testified the job
required him to stand for most of the day and to lift 20-100 pounds. Petitioner testified
he was fired due to anger problems, in part, due to his alcoholism.

Petitioner reported that he also worked as a manual laborer. Petitioner testified this
employment required lifting of up to 100 pounds and extensive periods of standing.

Petitioner testified he is limited to 5 pounds of lifting/carrying due to body weakness.
Petitioner testified he doubts that he could stand even an hour over an 8-hour workday.
Petitioner's testimony was credible and consistent with a diagnosis of severe
pancreatitis. It is found that Petitioner is unable to perform past employment.

If we find that your residual functional capacity does not enable you to do any of your
past relevant work or if we use the procedures in §416.920(h), we will use the same
residual functional capacity assessment when we decide if you can adjust to any other
work. We will look at your ability to adjust to other work by considering your residual
functional capacity and the vocational factors of age, education, and work experience,
as appropriate in your case. (See §416.920(h) for an exception to this rule.) Any other
work (jobs) that you can adjust to must exist in significant numbers in the national
economy (either in the region where you live or in several regions in the country).

At the fifth and last step, we consider our assessment of your residual functional
capacity and your age, education, and work experience to see if you can make an
adjustment to other work. 20 C.F.R. 8 416.920(a)(4)(v). If you can make an adjustment
to other work, we will find that you are not disabled. Id. If you cannot make an
adjustment to other work, we will find that you are disabled. Id.
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Your impairment(s) and related symptoms, such as pain, may cause limitations of
function or restrictions which limit your ability to meet certain demands of jobs. 20
C.F.R. 8 416.969a(a). These limitations may be exertional, nonexertional, or a
combination of both. Id.

When the limitations and restrictions imposed by your impairment(s) and related
symptoms, such as pain, affect only your ability to meet the strength demands of jobs
(sitting, standing, walking, lifting, carrying, pushing, and pulling), we consider that you
have only exertional limitations. 20 C.F.R. § 416.969a(b). When your impairment(s) and
related symptoms only impose exertional limitations and your specific vocational profile
is listed in a rule contained in appendix 2, we will directly apply that rule to decide
whether you are disabled. Id.

When the limitations and restrictions imposed by your impairment(s) and related
symptoms, such as pain, affect only your ability to meet the demands of jobs other than
the strength demands, we consider that you have only nonexertional limitations or
restrictions. 20 C.F.R. 8 416.969a(c)(1). Some examples of nonexertional limitations or
restrictions include the following... nervousness, anxiousness, depression, attention or
concentration deficits, difficulty remembering instructions, vision loss, hearing loss,
difficulty with environment (e.g. fumes), hand manipulation, bending, crouching,
kneeling, or other body maneuvers (see Id.).

If your impairment(s) and related symptoms, such as pain, only affect your ability to
perform the nonexertional aspects of work-related activities, the rules in appendix 2 do
not direct factual conclusions of disabled or not disabled. 20 C.F.R. § 416.969a(c)(2)

Limitations are classified as exertional if they affect your ability to meet the strength
demands of jobs. Id. To determine the physical exertion requirements of work in the
national economy, we classify jobs as sedentary, light, medium, heavy, and very heavy.
20 C.F.R. § 416.967.

Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting
or carrying articles like docket files, ledgers, and small tools. 20 C.F.R. § 416.967 (a)
Although a sedentary job is defined as one which involves sitting, a certain amount of
walking and standing is often necessary in carrying out job duties. Id. Jobs are
sedentary if walking and standing are required occasionally and other sedentary criteria
are met. Id.

Light work involves lifting no more than 20 pounds at a time with frequent lifting or
carrying of objects weighing up to 10 pounds. 20 C.F.R. § 416.967(b). Even though the
weight lifted may be very little, a job is in this category when it requires a good deal of
walking or standing, or when it involves sitting most of the time with some pushing and
pulling of arm or leg controls. I1d. To be considered capable of performing a full or wide
range of light work, you must have the ability to do substantially all of these activities. Id.
If someone can do light work, we determine that he or she can also do sedentary work,
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unless there are additional limiting factors such as loss of fine dexterity or inability to sit
for long periods of time. Id.

Medium work involves lifting no more than 50 pounds at a time with frequent lifting or
carrying of objects weighing up to 25 pounds. 20 C.F.R. § 416.967(c). If someone can
do medium work, we determine that he or she can also do sedentary and light work. Id.

Heavy work involves lifting no more than 100 pounds at a time with frequent lifting or
carrying of objects weighing up to 50 pounds. 20 C.F.R. § 416.967(d). If someone can
do heavy work, we determine that he or she can also do medium, light, and sedentary
work. Id.

Very heavy work involves lifting objects weighing more than 100 pounds at a time with
frequent lifting or carrying of objects weighing 50 pounds or more. 20 C.F.R. 8
416.967(e). If someone can do very heavy work, we determine that he or she can also
do heavy, medium, light, and sedentary work. Id.

Given Petitioner’s age, education and employment history a determination of disability is
dependent on Petitioner’s ability to perform light employment. Social Security Rule 83-
10 states that the full range of light work requires standing or walking, off and on, for a
total of approximately 6 hours of an 8-hour workday.

Petitioner testified he does not use a cane or walker. Petitioner estimated he is limited
to less than a block of walking before needing to stop due to body pain. Petitioner
testified he is restricted to less than 10 minutes of standing and 25-30 minutes of sitting.
Petitioner testified his gripping and grasping is limited due to neuropathy; as an
example, he stated he has difficulty pouring a can of pop into a glass.

Petitioner testified he can bathe and dress himself. Petitioner testified he limits his time
spent shopping due to anxiety. Petitioner testified he can drive, but that is also limited
due to anxiety in traffic.

Physician statements of restriction were provided. SSR 96-2p states that if a treating
source's medical opinion is well-supported and not inconsistent with the other
substantial evidence in the case record, it must be given controlling weight (i.e. it must
be adopted). Treating source opinions cannot be discounted unless the Administrative
Law Judge provides good reasons for discounting the opinion. Rogers v. Commissioner,
486 F. 3d 234 (6™ Cir. 2007); Bowen v Commissioner.

A Physical Residual Functional Capacity Questionnaire (Exhibit A, pp. 1-4) was
presented. The assessment was completed by Petitioner’s primary care physician. The
assessment was undated but it was noted that the assessment applied to Petitioner as
of June 20, 2016. Petitioner's diagnoses included chronic diarrhea, bipolar disorder,
pancreatitis, malnutrition, and DM. Petitioner’s listed symptoms included daily pain (5-
7/10), finger numbness, toe numbness, panic attacks, mood swings, fatigue, nausea,
and general body pain. Symptoms were noted to “constantly” interfere with a theoretical
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workday. Petitioner was deemed incapable of performing “even low stress jobs.”
Petitioner’s waking was limited to %2 block. Petitioner’s sitting was limited to 30 minutes.
Petitioner was deemed capable of sitting or walking/standing each less than 2 hours
over an 8-hour workday. Petitioner was assessed as capable of rare lifting/carrying of
10 pounds, never 20 pounds or more.

The presented assessment from Petitioner's PCP was consistent with Petitioner's
testimony and medical records. The assessment was consistent with finding that
Petitioner is incapable of performing light employment. For purposes of this decision, it
will be found that Petitioner can perform sedentary employment.

Based on Petitioner's exertional work level (sedentary), age (approaching advanced
age), education (high school with no direct entry into skilled employment), employment
history (unskilled), Medical-Vocational Rule 201.12 is found to apply. This rule dictates a
finding that Petitioner is disabled. Accordingly, it is found that MDHHS improperly found
Petitioner to be not disabled for purposes of SDA benefits.

DECISION AND ORDER

The administrative law judge, based upon the above findings of fact and conclusions of
law, finds that Petitioner withdrew his dispute concerning MA benefits. Petitioner’'s
hearing request is PARTIALLY DISMISSED.

The Administrative Law Judge, based upon the above findings of fact and conclusions
of law finds that MDHHS improperly denied Petitioner’s application for SDA benefits. It
is ordered that MDHHS begin to perform the following actions within 10 days of the date
of mailing of this decision:
(1) reinstate Petitioner's SDA benefit application dated
(2) evaluate Petitioner’s eligibility subject to the finding that Petitioner is a disabled
individual;
(3) initiate a supplement for any benefits not issued as a result of the improper
application denial; and
(4) schedule a review of benefits in one year from the date of this administrative
decision, if Petitioner is found eligible for future benefits.

The actions taken by MDHHS are REVERSED.

S il LUk

CG/hw Christian Gardocki
Administrative Law Judge
for Nick Lyon, Director
Department of Health and Human Services
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NOTICE OF APPEAL: A party may appeal this Order in circuit court within 30 days of
the receipt date. A copy of the circuit court appeal must be filed with the Michigan
Administrative Hearing System (MAHS).

A party may request a rehearing or reconsideration of this Order if the request is
received by MAHS within 30 days of the date the Order was issued. The party
requesting a rehearing or reconsideration must provide the specific reasons for the
request. MAHS will not review any response to a request for
rehearing/reconsideration.

A written request may be mailed or faxed to MAHS. If submitted by fax, the written
request must be faxed to (517) 335-6088; Attention:. MAHS Rehearing/Reconsideration
Request.

If submitted by mail, the written request must be addressed as follows:

Michigan Administrative Hearings
Reconsideration/Rehearing Request
P.O. Box 30639
Lansing, Michigan 48909-8139
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