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STATE OF MICHIGAN

RICK SNYDER DEPARTMENT OF LICENSING AND REGULATORY AFFAIRS SHELLY EDGERTON
GOVERNOR MICHIGAN ADMINISTRATIVE HEARING SYSTEM DIRECTOR
Christopher Seppanen

Executive Director

Agency No.:
Petitioner:

Date Mailed: ‘]une 27,2017
MAHS Docket No.: 17-004478

ADMINISTRATIVE LAW JUDGE: Carmen G. Fahie

HEARING DECISION

Following Petitioner's request for a hearing, this matter is before the undersigned
Administrative Law Judge pursuant to MCL 400.9 and 400.37; 7 CFR 273.15 to 273.18;
42 CFR 431.200 to 431.250; 45 CFR 99.1 to 99.33; and 45 CFR 205.10; and Mich
Admin Code, R 792.11002. After due notice, a telephone hearing was held on
, from , Michigan. Petitioner was represented by
Authorized Representatlve and Petitioner's grandson. The Deiartment of Health and

Human Services (Department) was represented by General Services
Program Manager; and , Long Term Care Specialist.

ISSUE

Did the Department properly determine Petitioner's eligibility for Medical Assistance
(MA) long term care (LTC)?

FINDINGS OF FACT

The Administrative Law Judge, based on the competent, material, and substantial
evidence on the whole record, finds as material fact:

1. On _ Petitioner entered LTC and was widowed.

2. On , Petitioner, through her Authorized Representative, applied
for MALTC. Department Exhibit 1, pgs. 11-16.

3. On , the Department Caseworker sent Petitioner's Authorized
Representative a Health Care Coverage Determination Notice, DHS 1606, that
Petitioner was eligible for MA, with a patient pay amount of Sjjjj montnly
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from _irouon [N, =: SN oty
amount from , forward. Department Exhibit 1, pgs. 68-70.

4. On , the Department Caseworker sent Petitioner's Authorized
Representative a Benefit Notice, DHS 176, that Petitioner was eligible for MA, but

MA will  not for your LTC and home/community based services
from , through because of a divestment
penalty for the irrevocable funeral contract for It | s

disabled, please provide proof and | will remove the penalty portion of the funeral
contract. Department Exhibit 1, pgs. 77-16.

5. On , the Department received a hearing request from Petitioner’s
Authorized Representative, contesting the Department’s negative action.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Health and Human Services
Bridges Administrative Manual (BAM), Department of Health and Human Services
Bridges Eligibility Manual (BEM), Department of Health and Human Services Reference
Tables Manual (RFT), and Department of Health and Human Services Emergency
Relief Manual (ERM).

The Medical Assistance (MA) program is established by Title XIX of the Social Security
Act, 42 USC 1396-1396w-5; 42 USC 1315; the Affordable Care Act of 2010, the
collective term for the Patient Protection and Affordable Care Act, Pub. L. No. 111-148,
as amended by the Health Care and Education Reconciliation Act of 2010, Pub. L. No.
111-152; and 42 CFR 430.10-.25. The Department (formerly known as the Department
of Human Services) administers the MA program pursuant to 42 CFR 435, MCL 400.10,

and MCL 400.105-.112k.

In this case, Petitioner entered LTC and was widowed on _ On
I F<titioner, through her Authorized Representative, applied for MA
LTC." Department Exhibit 1, pgs. 11-16. On * the Department
Caseworker sent Petitioner's Authorized Representative a Health Care Coverage
Determination Notice, DHS 1606, that Petitioner was eligible for MA, with a patient pay

amount of i monthly from , through ﬁ and
amount from , forward. Department Exhibit 1, pgs.
h, the Department Caseworker sent Petitioner’s Authorized

H monthl
68-70. On

Representative a Benefit Notice, DHS 176, that Petitioner was eligible for MA, but MA
will not pay for your LTC and home/community-based services from
through , because of a divestment penalty for the irrevocable funeral
contract for . f is disabled, please provide proof and | will
remove the penalty portion of the funeral contract. Department Exhibit 1, pgs. 77-16.
On , the Department received a hearing request from Petitioner’s
Authorized Representative, contesting the Department’s negative action. BEM 400 and
405.
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BEM 405, MA DIVESTMENT

DEPARTMENT POLICY

Medicaid (MA) ONLY

Divestment results in a penalty period in MA, not ineligibility.
Divestment policy does not apply to Qualified Disabled
Working Individuals (QDWI); see Bridges Eligibility Manual
169.

Divestment is a type of transfer of a resource and not an
amount of resources transferred.

Divestment means a transfer of a resource (see
RESOURCE DEFINED below and in glossary) by a client or
his spouse that are all of the following:

e Is within a specified time; see LOOK-BACK PERIOD in
this item.

e Is atransfer for LESS THAN FAIR MARKET VALUE;
see definition in glossary.

e Is not listed below under TRANSFERS THAT ARE NOT
DIVESTMENT

Note: See Annuity Not Actuarially Sound and Joint
Owners and Transfers in this item and BEM 401 about
special transactions considered transfers for less than
fair market value.

During the penalty period, MA will not pay the client’s cost
for:

Long Term Care (LTC) services.
Home and community-based services.
Home help.

Home health.

MA will pay for other MA-covered services.

Do not apply a divestment penalty period when it creates an
undue hardship; see UNDUE HARDSHIP in this item.
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Resource means all the client’s and spouse's assets and
income. It includes all assets and all income, even
countable and/or excluded assets, the individual or spouse
receive. It also includes all assets and income that the
individual (or spouse) were entitled to but did not receive
because of action by one of the following:

The client or spouse.

A person (including a court or administrative body) with
legal authority to act in place of or on behalf of the client
or the client’s spouse.

Any person (including a court or administrative body)
acting at the direction or upon the request of the client or
his/her spouse.

TRANSFER OF A RESOURCE

Transferring a resource means giving up all or partial
ownership in (or rights to) a resource. Not all transfers are
divestment. Examples of transfers include:

Selling an asset for fair market value (not divestment).
Giving an asset away (divestment).
Refusing an inheritance (divestment).

Payments from a MEDICAID TRUST that are not to, or
for the benefit of, the person or his spouse; see BEM
401 (divestment).

Putting assets or income in a trust; see BEM 401.

Giving up the right to receive income such as having
pension payments made to someone else (divestment).

Giving away a lump sum or accumulated benefit
(divestment).

Buying an annuity that is not actuarially sound
(divestment).

Giving away a vehicle (divestment).
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e Putting assets or income into a Limited Liability
Company (LLC)

Also see Joint Owners and Transfers for examples.

Transfers by Representatives

LOOK-BACK PERIOD

Entire Period

Treat transfers by any of the following as transfers by the
client or spouse.

Parent for minor.

Legal guardian.

Conservator.

Court or administrative body.

Anyone acting in place of, on behalf of, at the request of
or at the direction of the client or the client’s spouse.

The first step in determining the period of time that transfers
can be looked at for divestment is determining the baseline
date; see Baseline Date in this item.

Once the baseline date is established, you determine the
look-back period. The look back period is 60 months prior to
the baseline date for all transfers made after February 8,
2006.

Transfers that occur on or after a client’s baseline date must
be considered for divestment. In addition, transfers that
occurred within the 60 month look-back period must be
considered for divestment.

Transfers Involving Child

A transfer to the client’s blind or disabled (see BEM 260)
child, regardless of the child’s age or marital status, are not
divestment. This includes transfers to a trust established
SOLELY FOR THE BENEFIT OF the child.

Transfer to Funeral Plan

See Life Insurance Funded Funeral in BEM 400 when a
person has irrevocably transferred ownership in life
insurance or a similar device designated for funeral
expenses.
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Penalty Situation

A divestment determination is not required unless, sometime
during the month being tested, the client was in a penalty
situation. To be in a penalty situation, the client must be
eligible for MA (other than QDWI) and be one of the
following:

In an LTC facility.

APPROVED FOR THE WAIVER; see BEM 106.
Eligible for Home Help.

Eligible for Home Health.

Baseline Date

A person’s baseline date is the first date that the client was
eligible for Medicaid and one of the following:

In LTC.

APPROVED FOR THE WAIVER; see BEM 106.
Eligible for Home Health services.

Eligible for Home Help services

A client’s baseline date does not change even if one of the
following happens:

e The client leaves LTC.

e The clientis no longer APPROVED FOR THE WAIVER,;
see BEM 106.

e The client no longer needs Home Help.
e The client no longer needs Home Health.
LESS THAN FAIR MARKET VALUE

Less than fair market value means the compensation
received in return for a resource was worth less than the fair
market value of the resource. That is, the amount received
for the resource was less than what would have been
received if the resource was offered in the open market and
in an arm’s length transaction (see glossary).

Note: Also see Annuity Not Actuarially Sound above.

Compensation must have tangible form and intrinsic value.
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Relatives can be paid for providing services; however,
assume services were provided for free when no payment
was made at the time services were provided. A client can
rebut this presumption by providing tangible evidence that a
payment obligation existed at the time the service was
provided (for example a written agreement signed at the time
services were first provided). The policy in Bridges
Administrative Manual (BAM) 130 allowing use of best
available information or best judgment as verification does
not apply.

Personal Care & Home Care Contracts

Personal Care Contract means a contract/agreement that
provides health care monitoring, medical treatment, securing
hospitalization, visitation, entertainment,
travel/transportation, financial management, shopping, home
help or other assistance with activities of daily living.

Home Care Contract means a contract/agreement which
pays for expenses such as home/cottage/care repairs,
property maintenance, property taxes, homeowner's
insurance, heat and utilities for the homestead or other real
property of the client's.

Home Care and Personal Care contracts/agreements may
be between relatives or non-relatives. A relative is anyone
related to the client by blood, marriage or adoption.

Note: When relatives provide assistance or services they
are presumed to do so for love and affection and
compensation for past assistance or services shall create a
rebuttable presumption of a transfer for less than fair market
value. Fair market value of the services may be determined
by consultation with area businesses which provide such
services. Contracts/agreements that include the provision of
companionship are prohibited.

All Personal Care and Home Care contracts/agreements,
regardless of whether between a client and a relative or a
client and a non-relative, must be considered and evaluated
for divestment.

Personal Care and Home Care contracts/agreements shall
be considered a transfer for less than fair market value
unless the agreement meets all of the following:



Page 8 of 14
17-004478

e The services must be performed after a written legal
contract/agreement has been executed between the
client and the provider. The contract/agreement must be
dated and the signatures must be notarized. The
services are not paid for until the services have been
provided (there can be no prospective payment for
future expenses or services); and

e At the time the services are received, the client cannot
be residing in a nursing facility, adult foster care home
(licensed or unlicensed), institution for mental diseases,
inpatient hospital, intermediate care facility for
individuals with intellectual disabilities or be eligible for
home and community based waiver, home health or
home help; and

e At the time services are received, the services must
have been recommended in writing and signed by the
client’s physician as necessary to prevent the transfer of
the client to a residential care or nursing facility. Such
services cannot include the provision of companionship;
and

e The contract/agreement must be signed by the client or
legally authorized representative, such as an agent
under a power of attorney, guardian, or conservator. If
the agreement is signed by a representative, that
representative cannot be the provider or beneficiary of
the contract/agreement.

e  MDHHS will verify the contract/agreement by reviewing
the written instrument between the client and the
provider which must show the type, frequency and
duration of such services being provided to the client
and the amount of consideration (money or property)
being received by the provider, or in accordance with a
service plan approved by MDHHS.

Assets transferred in exchange for a contract/agreement for
personal services/assistance or expenses of real
property/homestead provided by another person after the
date of application are considered available and countable
assets.

TRANSFERS THAT ARE NOT DIVESTMENT
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Transfers Involving Child

A transfer to the client’s blind or disabled (see BEM 260)
child, regardless of the child’s age or marital status, are not

divestment. This includes transfers to a trust established
SOLELY FOR THE BENEFIT OF the child.

Transfer to Funeral Plan

PENALTY PERIOD

No Maximum Penalty

See Life Insurance Funded Funeral in BEM 400 when a
person has irrevocably transferred ownership in life
insurance or a similar device designated for funeral
expenses.

There is no maximum limit on the penalty period for
divestment. There is no minimum amount of resource
transfer before incurring a penalty, determine a penalty on
any amount of resources that are transferred and meet the
definition of a divestment even if the penalty is for one day.
Divestment is a type of transfer not an amount of transfer.

Any penalty period established under previous policy
continues until it ends.

Apply the penalty policy in place at the time of transfer for
any transfers made before February 8, 2006.

Computing Penalty Period

Compute the penalty period on the total Uncompensated
Value of all resources divested.

Determine the Uncompensated Value for each resource
transferred and combine into a total Uncompensated Value.

Divide the total Uncompensated Value by the average
monthly private LTC Cost in Michigan for the client’s
Baseline Date. This gives the number of full months for the
penalty period. Multiply the fraction remaining by 30 to
determine the number of days for the penalty period in the
remaining partial month.

Apply the total penalty months and days. Apply a penalty
even if the total amount of the penalty is for only a partial
month.
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Apply the penalty to the months (or days) an individual is
eligible for Medicaid and actually in LTC, Home Health,
Home Help, or the MIChoice Waiver. Do not apply the
divestment penalty to a period when the individual is not
eligible for Medicaid for any reason (that is the case closes
for any reason or is eligible for Medicaid but is not in LTC,
Home Help, Home Health, or the MIChoice Waiver. Restart
the penalty when the individual is again eligible for Medicaid
and in LTC, Home Help, Home Health, or MIChoice Waiver.
When a medical provider is paid by the individual, or by a
third party on behalf of the individual, for medical services
received, that month is not a penalty month. Do not count
that month as part of the penalty period. This does not
include payments made by commercial insurance or
Medicare; see Resources Returned in this item.

Note: An individual is not eligible for MA in a month they
have pre-paid for LTC. Because federal law directs a
resident in a nursing facility must have access to all monies
held by the facility for the resident, count the money held by
a nursing facility as cash.

A group 2 deductible eligible individual is not eligible for
Medicaid until the deductible is met. Apply the penalty only
to the days of the month after the deductible is met.

The 18t day the client is eligible to receive MA coverage for
LTC, MIChoice, home help, or a home health service is the
1st day after the penalty period ends.

Baseline Date In LTC
Calendar Year Cost
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Baseline Date In LTC
Calendar Year Cost

Before January

Resources Returned

The penalty period starts on the date which the individual is
eligible for Medicaid and would otherwise be receiving
institutional level care (LTC, MIChoice waiver, or home help
or home health services), and is not already part of a penalty
period. When a medical provider is paid by the individual, or
by a third party on behalf of the individual, for medical
services received, the individual is not eligible for Medicaid in
that month and the month is not a penalty month. That
month cannot be counted as part of the penalty period. This
does not include payments made by commercial insurance
or Medicare.

Note: If a past unreported divestment is discovered or an
agency error is made which should result in a penalty, a
penalty must be determined under the policy in place at the
time of discovery. If a penalty is determined for an
unreported transfer in the past, apply the penalty from the
first day after timely notice is given; see Recipient Exception
in this item.

Cancel a divestment penalty if either of the following occurs
before the penalty is in effect:
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e All the transferred resources are returned and retained
by the individual.

e Fair market value is paid for the resources.

Recalculate the penalty period if either of the following
occurs while the penalty is in effect:

e All the transferred resources are returned.
e Full compensation is paid for the resources.

Use the same per diem rate originally used to calculate the
penalty period.

Once a divestment penalty is in effect, return of, or payment
for, resources cannot eliminate any portion of the penalty
period already past. However, recalculate the penalty period.
The divestment penalty ends on the later of the following:

e The end date of the new penalty period.
e The date the client notified you that the resources were
returned or paid for.

During the hearing, the Department stated that the
*. They did_allow the following of

contracts;

found a divestment total of

for Petitioner's funeral
, ; ; | HEL
checking fee. The Department did not allow a check written to the Authorized
Representative in the amount of for the care of Petitioner’s adult daughter to
be exempted and the cost of Petitioner’'s daughter funeral plot. There was no proof
submitted that the adult daughter was disabled and eligible for those benefits. In
addition, the Department did not allow a deduction for personal care contracts provided
by [JJ il Department policy requires a notarized contract for personal care.
Department Exhibit 1, pgs. 20-67 and 71-73.

This Administrative Law Judge finds that the Department properly determined
Petitioner’s eligibility for MA LTC based on the verifications provided by her Authorized
Representative.
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DECISION AND ORDER

The Administrative Law Judge, based on the above Findings of Fact and Conclusions of
Law, and for the reasons stated on the record, if any, finds that the Department acted in
accordance with Department policy when it determined that Petitioner was eligible for
MA LTC with a divestment penalty from ||| . through ﬁ

Accordingly, the Department’s decision is AFFIRMED.

oo X Sobui

CF/bb Carmen G. Fahie
Administrative Law Judge
for Nick Lyon, Director
Department of Health and Human Services

NOTICE OF APPEAL: A party may appeal this Order in circuit court within 30 days of
the receipt date. A copy of the circuit court appeal must be filed with the Michigan
Administrative Hearing System (MAHS).

A party may request a rehearing or reconsideration of this Order if the request is
received by MAHS within 30 days of the date the Order was issued. The party
requesting a rehearing or reconsideration must provide the specific reasons for the
request. MAHS will not review any response to a request for
rehearing/reconsideration.

A written request may be mailed or faxed to MAHS. If submitted by fax, the written
request must be faxed to (517) 335-6088; Attention: MAHS Rehearing/Reconsideration
Request.

If submitted by mail, the written request must be addressed as follows:

Michigan Administrative Hearings
Reconsideration/Rehearing Request
P.O. Box 30639
Lansing, Michigan 48909-8139
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