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HEARING DECISION

PROCEDURAL HISTORY

Following the Petitioner's request for a hearing, this matter is before the undersigned
Administrative Law Judge pursuant to MCL 400.9 and 400.37; 42 CFR 431.200 to
431.250; and 45 CFR 205.10. After due notice, a telephone hearing was held on
February 2, 2016, from Lansing, Michigan. The Petitioner, q appeared and
testified. = The Department of Health and Human Services epartment) was

represented by Hearing Facilitator, ||

The following exhibits were offered and admitted into evidence:

Department: A--November 5, 2015, DHS-1605, Notice of Case Action.
B--Medical Packet.
C--October 29, 2015, DHS-49-A, Medical-Social Eligibility Certification.
Medical Review Team (MRT) denial.
D--December 11, 2014, physical examination report of )
MD., and December 10, 2014, psychiatric report of

PC. (received after the record closed).

On February 5, 2016, the undersigned Administrative Law Judge issued an Interim
Order Extending the Record to obtain additional medical evidence that the MRT
considered, but which were not included in evidence in this case. Indeed, the
Department did finally submit some medical evidence after the record closed which is
considered in this decision because to exclude it would be patently unfair to the
Petitioner in this case. The medical records from Genesys regional medical in grand
blank and F Hospital in Royal Oak were never received, though the
MRT considered those records went deny the Petitioner. Furthermore, though the MRT
was aware of the Petitioner’s assertion that he had mental disabilities, the MRT did not
consider the report of the Department psychologist which was submitted after the
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hearing. The undersigned Administrative Law Judge proceeds to a decision without all
of the medical evidence that the MRT considered. It is inferred that the absent records
would be favorable to the Petitioner’s claim of disability.

ISSUE

Whether the Department properly determined that the Petitioner was not disabled for
purposes of the State Disability Assistance (SDA) benefit program?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material and substantial
evidence on the whole record, finds as material fact:

1. On September 1, 2015, the Petitioner applied for SDA.
2.  On October 29, 2015, the Medical Review Team denied the Petitioner’s request.

3.  On November 25, 2015, the Petitioner submitted to the Department a request for
hearing.

4.  The Petitioner is [Jj] years old.
5. The Petitioner completed education through high school and some college.

6. The Petitioner has employment experience and last worked in January, 2014 as a
carpenter.

7. The Petitioner’s limitations have lasted for 12 months or more.

8. The Petitioner suffers from cirrhosis of the liver, previous broken wrist, upper back
pain and bulging and herniated disc in his neck, arthritis throughout his body,
possible bipolar disorder with a history of depression and self-medication, short-
term memory problems and a reported brain injury 25 years ago.

9. The Petitioner has significant limitations on physical activities involving sitting,
standing, walking, bending, lifting, and squatting. The Petitioner is also significantly
limited with his memory, concentration and homicidal thoughts.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Human Services Bridges
Administrative Manual (BAM), Department of Human Services Bridges Eligibility Manual
(BEM), and Department of Human Services Reference Tables Manual (RFT).
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The State Disability Assistance (SDA) program, which provides financial assistance for
disabled persons, was established by 2004 PA 344. The Department administers the
SDA program purusant to 42 CFR 435, MCL 400.10 et seq. and Mich Admin Code,
Rules 400.3151 — 400.3180. A person is considered disabled for SDA purposes if the
person has a physical or mental impariment which meets federal Supplemental Security
Income (SSI) disability standards for at least ninety days. Receipt of SSI benefits based
on disability or blindness, or the receipt of MA benefits based on disability or blindness,
automatically qualifies an individual as disabled for purposes of the SDA program.

The Department conforms to State statute in administering the SDA program.
2000 PA 294, Sec. 604, of the statute states:

Sec. 604. (1) The department shall operate a state
disability assistance program. Except as provided in
subsection (3), persons eligible for this program shall include
needy citizens of the United States or aliens exempted from
the supplemental security income citizenship requirement
who are at least 18 years of age or emancipated minors
meeting 1 or more of the following requirements:

(&) A recipient of supplemental security income, social
security, or medical assistance due to disability or 65
years of age or older.

(b) A person with a physical or mental impairment which
meets federal supplemental security income disability
standards, except that the minimum duration of the
disability shall be 90 days. Substance abuse alone is
not defined as a basis for eligibility.

Pursuant to Federal Rule 42 CFR 435.540, the Department uses the Federal
Supplemental Security Income (SSI) policy in determining eligibility for disability. Under
SSI, disability is defined as:

...the inability to do any substantial gainful activity by reason
of any medically determinable physical or mental impairment
which can be expected to result in death or which has lasted
or can be expected to last for a continuous period of not less
than 12 months.... 20 CFR 416.905.

A set order is used to determine disability. Current work activity, severity of
impairments, residual functional capacity, past work, age, or education and work
experience are reviewed. If there is a finding that an individual is disabled or not
disabled at any point in the review, there will be no further evaluation. 20 CFR 416.920.
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Medical evidence may contain medical opinions. Medical opinions are statements from
physicians and psychologists or other acceptable medical sources that reflect
judgments about the nature and severity of the impairment(s), including symptoms,
diagnosis and prognosis, what an individual can do despite impairment(s), and the
physical or mental restrictions. 20 CFR 416.927(a)(2).

The Administrative Law Judge is responsible for making the determination or decision
about whether the statutory definition of disability is met. The Administrative Law Judge
reviews all medical findings and other evidence that support a medical source's
statement of disability. 20 CFR 416.927(e).

For mental disorders, severity is assessed in terms of the functional limitations imposed
by the impairment. Functional limitations are assessed using the criteria in paragraph
(B) of the listings for mental disorders (descriptions of restrictions of activities of daily
living, social functioning; concentration, persistence or pace; and ability to tolerate
increased mental demands associated with competitive work). 20 CFR, Part 404,
Subpart P, Appendix 1, 12.00(C).

The residual functional capacity is what an individual can do despite limitations. All
impairments will be considered in addition to ability to meet certain demands of jobs in
the national economy. Physical demands, mental demands, sensory requirements and
other functions will be evaluated. 20 CFR 416.945(a).

To determine the physical demands (exertional requirements) of work in the national
economy, we classify jobs as sedentary, light, medium and heavy. These terms have
the same meaning as they have in the Dictionary of Occupational Titles, published by
the Department of Labor. 20 CFR 416.967.

Pursuant to 20 CFR 416.920, a five-step sequential evaluation process is used to
determine disability. An individual’s current work activity, the severity of the impairment,
the residual functional capacity, past work, age, education and work experience are
evaluated. If an individual is found disabled or not disabled at any point, no further
review is made.

The first step is to determine if an individual is working and if that work is “substantial
gainful activity” (SGA). If the work is SGA, an individual is not considered disabled
regardless of medical condition, age or other vocational factors. 20 CFR 416.920(b).

Secondly, the individual must have a medically determinable impairment that is “severe”
or a combination of impairments that is “severe.” 20 CFR 404.1520(c). An impairment
or combination of impairments is “severe” within the meaning of regulations if it
significantly limits an individual’s ability to perform basic work activities. An impairment
or combination of impairments is “not severe” when medical and other evidence
establish only a slight abnormality or a combination of slight abnormalities that would
have no more than a minimal effect on an individual’s ability to work. 20 CFR 404.1521;
Social Security Rulings (SSRs) 85-28, 96-3p, and 96-4p. If the Petitioner does not have
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a severe medically determinable impairment or combination of impairments, he/she is
not disabled. If the Petitioner has a severe impairment or combination of impairments,
the analysis proceeds to the third step.

The third step in the process is to assess whether the impairment or combination of
impairments meets a Social Security listing. If the impairment or combination of
impairments meets or is the medically equivalent of a listed impairment as set forth in
Appendix 1 and meets the durational requirements of 20 CFR 404.1509, the individual
is considered disabled. If it does not, the analysis proceeds to the next step.

Before considering step four of the sequential evaluation process, the trier must
determine the Petitioner’s residual functional capacity. 20 CFR 404.1520(e). An
individual's residual functional capacity is his ability to do physical and mental work
activities on a sustained basis despite limitations from his impairments. In making this
finding, the trier must consider all of the Petitioner’'s impairments, including impairments
that are not severe. 20 CFR 404.1520(e) and 404.1545; SSR 96-8p.

The fourth step of the process is whether the Petitioner has the residual functional
capacity to perform the requirements of his past relevant work. 20 CFR 404.1520(f).
The term past relevant work means work performed (either as the Petitioner actually
performed it or as is it generally performed in the national economy) within the last 15
years or 15 years prior to the date that disability must be established. If the Petitioner
has the residual functional capacity to do his past relevant work, then the Petitioner is
not disabled. If the Petitioner is unable to do any past relevant work or does not have
any past relevant work, the analysis proceeds to the fifth step.

In the fifth step, an individual’s residual functional capacity is considered in determining
whether disability exists. An individual’'s age, education, work experience and skills are
used to evaluate whether an individual has the residual functional capacity to perform
work despite limitations. 20 CFR 416.920(e).

Here, the Petitioner has satisfied requirements as set forth in steps one, two and three
of the sequential evaluation. However, the Petitioner's impairments do not meet a
listing as set forth in Appendix 1, 20 CFR 416.926. Therefore, vocational factors will be
considered to determine the Petitioner’s residual functional capacity to do relevant work.

In the present case, the Petitioner has been diagnosed with cirrhosis of the liver,
previous broken wrist, upper back pain and bulging and herniated discs in his neck,
arthritis throughout his body, possible bipolar disorder with a history of depression and
self-medication, short-term memory problems and a reported brain injury 25 years ago.
The Petitioner has a number of symptoms and limitations, as cited above, as a result of
these conditions. The Petitioner’s testified that he would be able to stand and walk for
about one half hour, and lift only a gallon of milk due to his broken left wrist.

The objective medical evidence in the record indicates that the Petitioner's MRI scan of
the brain showed moderate generalized atrophy and chronic white matter ischemic
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disease. The MRI of the cervical spine was a limited study, but showed small left
paracentral disc herniation at C5-6 with bilateral moderate foraminal narrowing and
broad disc osteophyte complex with bilateral moderate foraminal narrowing at C6-C7.
The MRI of the Petitioner’s right shoulder revealed mild tendinosis distal supraspinatus
and mild to moderate degenerative changes in AC joint with mild impression on the
supraspinatus.

The only psychiatric evidence in the record includes a report from i
Though ordered by this Administrative Law Judge, no DHS-49,
Psychiatric/Psychological report form and no DHS-49, Mental Residual Functional
Capacity Assessment form was completed by ? Therefore, this
Administrative Law Judge relies only on his report. strongly recommends
that the Petitioner become involved in outpatient psychiatric treatment designed to
reduce psychiatric symptoms, stabilize daily functioning, address substance abuse
issues and monitor assaultive potential. Such treatment will be a necessary adjunct to
any successful long-term attempt at vocational rehabilitation. The Petitioner should
receive some assistance in managing any benefits he receives. The Petitioner has a
GAF of 47. The Petitioner reports he has homicidal thoughts and said as much to.

“ when seen. The Petitioner testified that he tends to isolate because of his
mental disabilities.

The fourth step of the analysis to be considered is whether the Petitioner has the ability
to perform work previously performed by the Petitioner within the past 15 years. The
trier of fact must determine whether the impairment(s) presented prevent the Petitioner
from doing past relevant work. In the present case, the Petitioner's past employment
was as a carpenter. This required the Petitioner to be standing and reaching overhead.
More importantly, it would require that the petitioner interact with other individuals. The
Petitioner’'s impairments prevent the Petitioner from being able to perform the duties for
such a position. This Administrative Law Judge finds, based on the medical evidence
and objective, physical, and psychological findings, that the Petitioner is not capable of
the physical or mental activities required to perform any such position. 20 CFR
416.920(e).

In the final step of the analysis, the trier of fact must determine if the Petitioner’s
impairment(s) prevent the Petitioner from doing other work. 20 CFR 416.920(f). This
determination is based upon the Petitioner’s:

1. residual functional capacity defined simply as “what can you still do
despite your limitations?” 20 CFR 416.945;
2. age, education, and work experience, 20 CFR 416.963-965; and

3. the kinds of work which exist in significant numbers in the national
economy which the Petitioner could perform despite her limitations. 20
CFR 416.966.

The residual functional capacity is what an individual can do despite limitations. All
impairments will be considered in addition to ability to meet certain demands of jobs in
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the national economy. Physical demands, mental demands, sensory requirements and
other functions will be evaluated. 20 CFR 416.945(a).

To determine the physical demands (exertional requirements) of work in the national
economy, we classify jobs as sedentary, light, medium and heavy. These terms have
the same meaning as they have in the Dictionary of Occupational Titles, published by
the Department of Labor. 20 CFR 416.967.

Sedentary work. Sedentary work involves lifting no more
than 10 pounds at a time and occasionally lifting or carrying
articles like docket files, ledgers, and small tools. Although a
sedentary job is defined as one which involves sitting, a
certain amount of walking and standing is often necessary in
carrying out job duties. Jobs are sedentary if walking and
standing are required occasionally and other sedentary
criteria are met. 20 CFR 416.967(a).

Light work. Light work involves lifting no more than 20
pounds at a time with frequent lifting or carrying of objects
weighing up to 10 pounds. Even though the weight lifted
may be very little; a job is in this category when it requires a
good deal of walking or standing, or when it involves sitting
most of the time with some pushing and pulling of arm or leg
controls. 20 CFR 416.967(b).

Medium work. Medium work involves lifting no more than 50
pounds at a time with frequent lifting or carrying of objects
weighing up to 25 pounds. If someone can do medium work,
we determine that he or she can also do sedentary and light
work. 20 CFR 416.967(c).

Heavy work. Heavy work involves lifting no more than 100
pounds at a time with frequent lifting or carrying of objects
weighing up to 50 pounds. If someone can do heavy work,
we determine that he or she can also do medium, light, and
sedentary work. 20 CFR 416.967(d).

See Felton v DSS 161 Mich App 690, 696 (1987). Once the Petitioner makes it to the
final step of the analysis, the Petitioner has already established a prima facie case of
disability. Richardson v Secretary of Health and Human Services, 732 F2d 962 (6" Cir,
1984). Moving forward, the burden of proof rests with the State to prove by substantial
evidence that the Petitioner has the residual function capacity for SGA.

After careful review of the Petitioner's medical record and the Administrative Law
Judge’s personal consideration of the Petitioner's testimony at the hearing, this
Administrative Law Judge finds that the Petitioner's exertional and non-exertional
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impairments render the Petitioner unable to engage in a full range of sedentary work
activities on a regular and continuing basis. 20 CFR 404, Subpart P, Appendix 11,
Section 201.00(h). See Social Security Ruling 83-10; Wilson v. Heckler, 743 F2d 216
(1986).

The record supports a finding that the Petitioner does not have the residual functional
capacity for SGA. The Department has failed to provide vocational evidence which
establishes that, given the Petitioner’'s age, education, and work experience, there are
significant numbers of jobs in the national economy which the Petitioner could perform
despite the Petitioner's limitations. Accordingly, this Administrative Law Judge
concludes that the Petitioner is disabled for purposes of the SDA program.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and conclusions
of law, decides that the Petitioner is medically disabled as of September, 2015.

Accordingly, the Department’s decision is hereby REVERSED and the Department is
ORDERED to initiate a review of the application dated September 1, 2015, if not done
previously, to determine Petitioner's non-medical eligibility. The Department shall
inform the Petitioner of the determination in writing. A review of this case shall be set
for March, 2017.
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SH/nr Susanne E. Harris
Administrative Law Judge
for Nick Lyon, Director
Department of Health and Human Services

NOTICE OF APPEAL: A party may appeal this Order in circuit court within 30 days of
the receipt date. A copy of the circuit court appeal must be filed with the Michigan
Administrative Hearing System (MAHS).

A party may request a rehearing or reconsideration of this Order if the request is
received by MAHS within 30 days of the date the Order was issued. The party
requesting a rehearing or reconsideration must provide the specific reasons for the
request. MAHS will not review any response to a request for
rehearing/reconsideration.

A written request may be mailed or faxed to MAHS. If submitted by fax, the written
request must be faxed to (517) 335-6088; Attention. MAHS Rehearing/Reconsideration
Request.

If submitted by mail, the written request must be addressed as follows:
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Michigan Administrative Hearings
Reconsideration/Rehearing Request
P.O. Box 30639
Lansing, Michigan 48909-8139

DHHS

Petitioner






