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the home’s value in 2012 was $88,252.  Accordingly, the issue presented is limited to 
whether the transfer was a divestment.   
 
A divestment occurs when the client transfers a resource (i) within a specified time (the 
“look-back period”), (ii) for less than fair market value, and (iii) the transfer is not an 
excluded transfer.  BEM 405, p. 1.  The look-back period is a transfer within 60 months 
of the first date that the client was eligible for MA and one of the following: in LTC, 
approved for the waiver, eligible for Home Health services, or eligible for home help 
services.  BEM 405, pp. 5-6.  “Less than fair market value” means the compensation 
received in return for a resource was worth less than the fair market value of the 
resource.  BEM 405, p. 7.  In other words, the amount received for the resource was 
less than what would have been received if the resource was offered in the open market 
and in an arm’s length transaction.  BEM 405, p. 7.  Compensation must have tangible 
form and intrinsic value.  BEM 405, p. 7.  Giving an asset away is a transfer that results 
in a divestment.  BEM 405, p. 2.   
 
In this case, Petitioner acknowledged that in 2012 she quitclaimed her home in  
Michigan to her son and daughter-in-law and they moved in with her.  Petitioner’s 
counsel did not dispute that the transfer was within the look-back period, and Petitioner 
did not dispute that she did not receive any compensation from her son or daughter-in-
law when she quitclaimed the home to them.   
 
At the hearing, Petitioner explained that “she came with the home” and there was an 
understanding that her son and daughter-in-law would assist her in maintaining the 
home.  Department policy acknowledges that relatives can be paid for providing 
services.  BEM 405, p. 6.  However, services are assumed to be provided for free when 
no payment was made at the time services were provided.  BEM 405, p. 6.  A client can 
rebut this presumption by providing tangible evidence that a payment obligation existed 
at the time services were provided, i.e., a written agreement signed at the time services 
were first provided.  BEM 405, pp. 6-7.  In this case, Petitioner did not establish by 
documentary evidence, or any other tangible evidence, that there was a payment 
obligation at the time the house was transferred.   
 
Department policy also provides that it is not a divestment for a client to transfer her 
homestead to a child age 21 or over who (1) lived in the homestead for at least two 
years immediately before the client’s admission to LTC and (2) provided care that would 
otherwise have required LTC, as documented by a physician’s statement.  BEM 405, 
pp. 10, 17.  In the present case, there was no physician statement that Petitioner 
required LTC care in the two years immediately before her admission to LTC.  There 
was also no evidence that Petitioner’s son lived in the home with Petitioner for at least 
two years prior to Petitioner’s admission to the LTC facility.  In the absence of such 
evidence, Petitioner cannot establish that the transfer of her home to her son and 
daughter-in-law was an excluded transfer.   
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Petitioner’s counsel argued that, because Petitioner was in need of LTC assistance, the 
divestment penalty resulted in an undue hardship.  A divestment penalty may be waived 
if it creates undue hardship.  BEM 405, p. 16.  An undue hardship exists when a client’s 
physician provides a written statement that necessary medical care is not being 
provided and the client needs treatment for an emergency condition.  BEM 405, pp. 16-
17.  A medical emergency exists when a delay in treatment may result in the person’s 
death or permanent impairment of the person’s health.  BEM 405, p. 16.  The 
Department is required to assume that there is no undue hardship unless there is 
evidence to the contrary.  BEM 405, p. 16.   
 
In this case, there was no medical evidence supporting Petitioner’s claims of undue 
hardship.  Therefore, Petitioner’s has failed to establish a right to a waiver of the 
divestment penalty under Department policy.  To the extent counsel makes an equitable 
appeal for waiver of the penalty on the basis that Petitioner was the victim of fraud by 
her son, the undersigned lacks the authority to provide such a remedy.  See Delke v 
Scheuren, 185 Mich App 326, 332; 460 NW2d 324 (1990) (providing that, in the 
absence of an express legislative conferral of authority, an administrative agency 
generally lacks the powers of a court of equity).   
 
Based on the evidence in this case, the Department properly concluded that Petitioner 
divested an asset when she quitclaimed her home to her son and daughter-in-law.  The 
Administrative Law Judge, based on the above Findings of Fact and Conclusions of 
Law, and for the reasons stated on the record, if any, finds that the Department acted in 
accordance with Department policy when it applied a divestment penalty to Petitioner’s 
receipt of LTC services. 
 

DECISION AND ORDER 
 
Accordingly, the Department’s decision is AFFIRMED.  
 
  

 

 Alice C. Elkin 
 
 
 
Date Signed:  12/17/2015 
 
Date Mailed:   12/17/2015 
 
ACE / tlf 

Administrative Law Judge
for Nick Lyon, Director

Department of Health and Human Services
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