STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HEALTH AND HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 14-015112 RECON
14-015112

Issue No.: 2009

Case No.: H

Hearing Date: anuary 6, 2015

County: Wayne-District 35 (Redford)

DECISION AND ORDER OF RECONSIDERATION

This matter is before the undersigned Supervising Administrative Law Judge pursuant
to the Appellant’s Authorized Hearing Representative’s (AHR) Request for Rehearing/
Reconsideration of the Order of Dismissal for Lack of Jurisdiction generated by the
assigned Administrative Law Judge (ALJ) at the conclusion of the hearing conducted on
January 6, 2015, and mailed on April 3, 2015, in the above-captioned matter.

The Rehearing and Reconsideration process is governed by the Michigan
Administrative Code, Rule 792.11015 and applicable policy provisions articulated in the
Bridges Administrative Manual (BAM), specifically BAM 600, which provide that a
rehearing or reconsideration must be filed in a timely manner consistent with the
statutory requirements of the particular program or programs that is the basis for the
claimant’s benefits application, and may be granted so long as the reasons for which
the request is made comply with the policy and statutory requirements.

This matter having been reviewed, an Order Granting Reconsideration was mailed on
August 27, 2015.

ISSUE

Whether the ALJ erred in affirming the Department of Health and Human Services
(Department’s) determination that Appellant was not disabled for purposes of the
Medical Assistance (MA-P) program.

FINDINGS OF FACT

The Supervising Administrative Law Judge, based upon the competent, material, and
substantial evidence on the whole record, finds as material fact:

1.  The Findings of Fact Numbers 1 through 7 under Registration Number 14-015112
are incorporated by reference.
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2. On January 6, 2015, a hearing was held resulting in a Hearing Decision mailed on
April 3, 2015.

3.  On April 16, 2015, the Michigan Administrative Hearing System (MAHS) received
the Appellant’s Request for Rehearing/Reconsideration.

4. On August 27, 2015, the MAHS issued an Order Granting Reconsideration.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Health and Human Services
Bridges Administrative Manual (BAM), Department of Human Services Bridges Eligibility
Manual (BEM), Department of Health and Human Services Reference Tables Manual
(RFT), and Department of Health and Human Services Emergency Relief Manual
(ERM).

The Medical Assistance (MA) program is established by Title XIX of the Social Security
Act and is implemented by Title 42 of the Code of Federal Regulations (CFR). The
Department of Human Services (DHS or Department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Program Reference Manual (PRM).

Pursuant to Federal Rule 42 CFR 435.540, the Department uses the federal
Supplemental Security Income (SSI) policy in determining eligibility for disability under
the MA program. Under SSI, disability is defined as:

...the inability to do any substantial gainful activity by reason
of any medically determinable physical or mental impairment
which can be expected to result in death or which has lasted
or can be expected to last for a continuous period of not less
than 12 months.... 20 CFR 416.905

The person claiming a physical or mental disability has the burden to establish it
through the use of competent medical evidence from qualified medical sources.
Claimant’s impairment must result from anatomical, physiological, or psychological
abnormalities which can be shown by medically acceptable clinical and laboratory
diagnostic techniques. A physical or mental impairment must be established by medical
evidence consisting of signs, symptoms, and laboratory findings, not only the claimant’s
statement of symptoms. 20 CFR 416.908; 20 CFR 416.927. Proof must be in the form
of medical evidence showing that the claimant has impairment and the nature and
extent of its severity. 20 CFR 416.912. Information must be sufficient to enable a
determination as to the nature and limiting effects of the impairment for the period in
guestion, the probable duration of the impairment and the residual functional capacity to
do work-related physical and mental activities. 20 CFR 416.913.



14-015112-RECON

Medical findings must allow a determination of (1) the nature and limiting effects of your
impairment(s) for any period in question; (2) the probable duration of the impairment;
and (3) the residual functional capacity to do work-related physical and mental activities.
20 CFR 416.913(d).

Medical evidence may contain medical opinions. Medical opinions are statements from
physicians and psychologists or other acceptable medical sources that reflect
judgments about the nature and severity of the impairment(s), including your symptoms,
diagnosis and prognosis, what an individual can do despite impairment(s), and the
physical or mental restrictions. 20 CFR 416.927(a)(2).

All of the evidence relevant to the claim, including medical opinions, is reviewed and
findings are made. 20 CFR 416.927(c). A statement by a medical source finding that
an individual is "disabled" or "unable to work" does not mean that disability exists for the
purposes of the program. 20 CFR 416.927(e). Statements about pain or other
symptoms do not alone establish disability. Similarly, conclusory statements by a
physician or mental health professional that an individual is disabled or blind, absent
supporting medical evidence, is insufficient to establish disability. 20 CFR 416.927.
There must be medical signs and laboratory findings which demonstrate a medical
impairment.... 20 CFR 416.929(a).

...Medical reports should include —
(1) Medical history.

(2) Clinical findings (such as the results of physical or
mental status examinations);

(3) Laboratory findings (such as blood pressure, X-rays);

4) Diagnosis (statement of disease or injury based on its
signs and symptoms).... 20 CFR 416.913(b).

The law does not require an applicant to be completely symptom free before a finding of
lack of disability can be rendered. In fact, if an applicant’s symptoms can be managed
to the point where substantial gainful activity can be achieved, a finding of not disabled
must be rendered.

The Administrative Law Judge is responsible for making the determination or decision
about whether the statutory definition of disability is met. The Administrative Law Judge
reviews all medical findings and other evidence that support a medical source's
statement of disability.... 20 CFR 416.927(e).

In order to determine whether or not an individual is disabled, federal regulations require
a five-step sequential evaluation process be utilized. 20 CFR 416.920(a)(1). The five-
step analysis requires the trier of fact to consider an individual’'s current work activity;
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the severity of the impairment(s) both in duration and whether it meets or equals a listed
impairment in Appendix 1; residual functional capacity to determine whether an
individual can perform past relevant work; and residual functional capacity along with
vocational factors (e.g. age, education, and work experience) to determine if an
individual can adjust to other work. 20 CFR 416.920(a)(4); 20 CFR 416.945. If there is
a finding that an individual is disabled or not disabled at any point in the review, there
will be no further evaluation. 20 CFR 416.920.

At step one, the Administrative Law Judge must determine whether the claimant is
engaging in substantial gainful activity (20 CFR 404.1520(b) and 416.920(b)).
Substantial gainful activity (SGA) is defined as work activity that is both substantial and
gainful.  “Substantial work activity” is work activity that involves doing significant
physical or mental activities (20 CFR 404.1572(a) and 416.972(a)). “Gainful work
activity” is work that is usually done for pay or profit, whether or not a profit is realized
(20 CFR 404.1572(b) and 416.972(b)). Generally, if an individual has earnings from
employment or self-employment above a specific level set out in the regulations, it is
presumed that he or she has demonstrated the ability to engage in SGA (20 CFR
404.1574, 404.1575, 416.974, and 416.975). If an individual engages in SGA, he or
she is not disabled regardless of how severe his or her physical or mental impairments
are and regardless of his or her age, education, and work experience. If the individual
is not engaging in SGA, the analysis proceeds to the second step.

At step two, the Administrative Law Judge must determine whether the claimant has a
medically determinable impairment that is “severe” or a combination of impairments that
is “severe” (20 CFR 404.1520(c) and 416.920(c)). An impairment or combination of
impairments is “severe” within the meaning of the regulations if it significantly limits an
individual's ability to perform basic work activities. An impairment or combination of
impairments is “not severe” when medical and other evidence establish only a slight
abnormality or a combination of slight abnormalities that would have no more than a
minimal effect on an individual’s ability to work (20 CFR 404.1521 and 416.921; Social
Security Rulings (SSRs) 85-28, 96-3p, and 96-4p). If the claimant does not have a
severe medically determinable impairment or combination of impairments, he or she is
not disabled.

For mental disorders, severity is assessed in terms of the functional limitations imposed
by the impairment. Functional limitations are assessed using the criteria in paragraph
(B) of the listings for mental disorders (descriptions of restrictions of activities of daily
living, social functioning; concentration, persistence, or pace; and ability to tolerate
increased mental demands associated with competitive work).... 20 CFR, Part 404,
Subpart P, App. 1, 12.00(C). First, an individual’'s pertinent symptoms, signs and
laboratory findings are evaluated to determine whether a medically determinable mental
impairment exists. 20 CFR 416.920a(b)(1). When a medically determinable mental
impairment is established, the symptoms, signs and laboratory findings that substantiate
the impairment are documented to include the individual’s significant history, laboratory
findings, and functional limitations. 20 CFR 416.920a(e)(2). Functional limitations are
assessed based upon the extent to which the impairment(s) interferes with an
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individual's ability to function independently, appropriately, effectively and on a
sustained basis. 20 CFR 416.920(a)(2). Chronic mental disorders, structured settings,
medication and other treatment, and the effect on the overall degree of functionality are
considered. 20 CFR 416.920a(c)(1). In addition, four broad functional areas (activities
of daily living; social functioning; concentration, persistence or pace; and episodes of
decompensation) are considered when determining and individual’s degree of functional
limitation. 20 CFR 416.920a(c)(4).

The second step allows for dismissal of a disability claim obviously lacking in medical
merit. Higgs v Bowen, 880 F2d 860, 862 (CA 6, 1988). An impairment qualifies as non-
severe only if, regardless of a claimant’s age, education, or work experience, the
impairment would not affect the claimant’s ability to work. Salmi v Sec of Health and
Human Services, 774 F2d 685, 692 (CA 6, 1985).

In determining disability under the law, the ability to work is measured. An individual's
functional capacity for doing basic work activities is evaluated. If an individual has the
ability to perform basic work activities without significant limitations, he or she is not
considered disabled. 20 CFR 416.994(b)(1)(iv).

Basic work activities are the abilities and aptitudes necessary to do most jobs.
Examples of these include --

(2) Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, or
handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

4) Use of judgment;

(5) Responding appropriately to supervision, co-workers
and usual work situations; and

(6) Dealing with changes in a routine work setting. 20
CFR 416.921(b).

At step three, the Administrative Law Judge must determine whether the claimant’s
impairment or combination of impairments meets or medically equals the criteria of an
impairment listed in 20 CFR Part 404, Subpart P, Appendix 1 (20 CFR 404.1520(d),
404.1525, 404.1526, 416.920(d), 416.925, and 416.926). If the claimant’'s impairment
or combination of impairments meets or medically equals the criteria of a listing and
meets the duration requirement (20 CFR 404.1509 and 416.909), the claimant is
disabled. If it does not, the analysis proceeds to the next step.
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Before considering step four of the sequential evaluation process, the Administrative
Law Judge must first determine the claimant’s residual functional capacity (20 CFR
404.1520(e) and 416.920(e)). An individual's residual functional capacity is his/her
ability to do physical and mental work activities on a sustained basis despite limitations
from his/her impairments. In making this finding, all of the claimant’'s impairments,
including impairments that are not severe, must be considered (20 CFR 404.1520(e),
404.1545, 416.920(e), and 416.945; SSR 96-8p).

Next, the Administrative Law Judge must determine at step four whether the claimant
has the residual functional capacity to perform the requirements of his or her past
relevant work (20 CFR 404.1520(f) and 416.920(f). The term past relevant work means
work performed (either as the claimant actually performed it or as it is generally
performed in the national economy) within the last 15 (fifteen) years or 15 (fifteen) years
prior to the date that disability must be established. In addition, the work must have
lasted long enough for the claimant to learn to do the job and have been SGA (20 CFR
404.1560(b), 404.1565, 416.960(b), and 416.965). If the claimant has the residual
functional capacity to do his or her past relevant work, the claimant is not disabled. If the
claimant is unable to do any past relevant work or does not have any past relevant
work, the analysis proceeds to the fifth and last step.

At the last step of the sequential evaluation process (20 CFR 404.1520(g) and
416.920(g), the Administrative Law Judge must determine whether the claimant is able
to do any other work considering his or her residual functional capacity, age, education,
and work experience. If the claimant is able to do other work, he or she is not disabled.
If the claimant is not able to do other work and meets the duration requirements, he or
she is disabled.

To determine the physical demands (exertional requirements) of work in the national
economy, we classify jobs as sedentary, light, medium and heavy. These terms have
the same meaning as they have in the Dictionary of Occupational Titles, published by
the Department of Labor. 20 CFR 416.967. The terms are defined as follows:

Sedentary work. Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like docket files, ledgers, and small tools.
Although a sedentary job is defined as one which involves sitting, a certain amount of
walking and standing is often necessary in carrying out job duties. Jobs are sedentary if
walking and standing are required occasionally and other sedentary criteria are met. 20
CFR 416.967(a).

Light work. Light work involves lifting no more than 20 pounds at a time with frequent
lifting or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be very little, a job is in this category when it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls.... 20 CFR 416.967(b).
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Medium work. Medium work involves lifting no more than 50 pounds at a time with
frequent lifting or carrying of objects weighing up to 25 pounds. If someone can do
medium work, we determine that he or she can also do sedentary and light work. 20
CFR 416.967(c).

Heavy work. Heavy work involves lifting no more than 100 pounds at a time with
frequent lifting or carrying of objects weighing up to 50 pounds. If someone can do
heavy work, we determine that he or she can also do medium, light, and sedentary
work. 20 CFR 416.967(d).

In the instant matter, Appellant's request for rehearing/reconsideration rests on three
arguments. First, Appellant contends that the ALJ failed to address the opinion of the
Community Mental Health (CMH) psychiatrist that she had marked limitations of 11
areas and moderate limitations in 9 other areas many of which are essential to the
performance of competitive unskilled work. Despite this opinion, Appellant argues that
the ALJ erroneously found that she was able to perform simple, unskilled work.
According to Appellant, the ALJ did not provide any reasoning for setting aside the
psychiatrist's opinion which was in violation of 20 CFR 404.1527. Second, Appellant
submits that the ALJ should have, but failed to find that she met Listing 12.04 (Affective
Disorders). Finally, Appellant states that the ALJ failed to make a finding as to the
credibility of her statements which is required in SSR 96-7p.

Appellant’'s request for rehearing/reconsideration rests on three arguments. First,
Appellant contends that the ALJ failed to address the opinion of the Community Mental
Health (CMH) psychiatrist that she had marked limitations of 11 areas and moderate
limitations in 9 other areas many of which are essential to the performance of
competitive unskilled work. Despite this opinion, Appellant argues that the ALJ
erroneously found that she was able to perform simple, unskilled work. According to
Appellant, the ALJ did not provide any reasoning for setting aside the psychiatrist’s
opinion which was in violation of 20 CFR 404.1527. Second, Appellant submits that the
ALJ should have, but failed to find that she met Listing 12.04 (Affective Disorders).
Finally, Appellant states that the ALJ failed to make a finding as to the credibility of her
statements which is required in SSR 96-7p.

With regard to Appellant’s first argument, the ALJ did address the treating CMH
psychiatrist’s findings following the January 14, 2015 report. (See Hearing Decision,
page 9). In the decision, the ALJ indicated, “She was markedly limited in 11 areas and
moderately limited in nine areas. Claimant’s exhibit B3-4.” (See Hearing Decision, page
9). However, the ALJ did not indicate why these limitations were not significant or why
Appellant, despite these limitations, was capable of simple, unskilled, light work.
(Hearing Decision, page 10).

Here, the record shows that Appellant had medical signs and laboratory findings which
demonstrate a medical impairment.... 20 CFR 416.929(a). Where Appellant’s
psychiatrist opined that Appellant was markedly limited, the record evidence should
provide a basis to show that Appellant does not meet the disability definition despite the
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impairments. The record showed that Appellant, due to her chronic and long-standing
major depressive disorder, she was markedly limited in the following areas: (1) ability to
remember locations and work-like procedures; (2) ability to understand and remember
one or two-step instructions; (3) ability to carry out simple, one or two-step instructions;
(4) ability to perform activities within a schedule, maintain regular attendance and be
punctual with customary tolerances; (5) ability to make simple work-related decisions;
ability to interact appropriately with the general public; (6) ability to maintain socially
appropriate behavior and to adhere to basic standards of neatness and cleanliness; and
(7) ability to travel in unfamiliar places or use public transportation. (See Claimant’'s
exhibit B3-4.)

Second, Appellant argues that the ALJ should have found that Appellant met, or equal,
Listing 12.04 (Affective Disorders). In the third step of the sequential analysis of a
disability claim, the trier of fact must determine if Appellant’s impairment, or combination
of impairments, is listed in Appendix 1 of Subpart P of 20 CFR, Part 404. The evidence
confirms treatment/diagnoses of rheumatoid arthritis, depression, type Il diabetes,
fibromyalgia and neuropathy. In order to meet or equal listing 12.04, the following must
be met:

Listing 12.04 Affective disorders: Characterized by a disturbance of mood,
accompanied by a full or partial manic or depressive syndrome. Mood refers to a
prolonged emotion that colors the whole psychic life; it generally involves either
depression or elation.

The required level of severity for these disorders is met when the requirements in both
A and B are satisfied, or when the requirements in C are satisfied.

A. Medically documented persistence, either continuous or intermittent, of one of the
following:

1. Depressive syndrome characterized by at least four of the following:
a. Anhedonia or pervasive loss of interest in almost all activities; or
b. Appetite disturbance with change in weight; or
c. Sleep disturbance; or
d. Psychomotor agitation or retardation; or
e. Decreased energy; or
f. Feelings of guilt or worthlessness; or
g. Difficulty concentrating or thinking; or

h. Thoughts of suicide; or
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i. Hallucinations, delusions, or paranoid thinking; or

2. Manic syndrome characterized by at least three of the following:

a. Hyperactivity; or

b. Pressure of speech; or

c. Flight of ideas; or

d. Inflated self-esteem; or

e. Decreased need for sleep; or
f. Easy distractibility; or

g. Involvement in activities that have a high probability of painful consequences
which are not recognized; or

h. Hallucinations, delusions or paranoid thinking; or

3. Bipolar syndrome with a history of episodic periods manifested by the full
symptomatic picture of both manic and depressive syndromes (and currently
characterized by either or both syndromes);

AND

B. Resulting in at least two of the following:

1. Marked restriction of activities of daily living; or

2. Marked difficulties in maintaining social functioning; or

3. Marked difficulties in maintaining concentration, persistence, or pace; or
4. Repeated episodes of decompensation, each of extended duration;

OR

C. Medically documented history of a chronic affective disorder of at least 2 years'
duration that has caused more than a minimal limitation of ability to do basic work
activities, with symptoms or signs currently attenuated by medication or psychosocial
support, and one of the following:

1. Repeated episodes of decompensation, each of extended duration; or

2. A residual disease process that has resulted in such marginal adjustment that even a
minimal increase in mental demands or change in the environment would be predicted
to cause the individual to decompensate; or
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3. Current history of 1 or more years' inability to function outside a highly supportive
living arrangement, with an indication of continued need for such an arrangement.
[Emphasis added].

The record shows that Appellant equalled at least 4 of the requirements for Subcategory
A (1) depressive syndrome characterized by: anhedonia or pervasive loss of interest in
almost all activities, appetite disturbance with change in weight, sleep disturbance,
psychomotor agitation or retardation, decreased energy, feelings of guilt or
worthlessness, difficulty concentrating or thinking, thoughts of suicide, or hallucinations,
delusions, or paranoid thinking. Appellant had a history of depressive disorder with
paranoia and hallucinations and the records, including the Psychiatric/Psychological
Report (DHS-49-D) confirmed this.

In addition, the objective medical record showed that Appellant meets the requirements
for manic syndrome characterized by three of the following: hyperactivity, pressure of
speech, flight of ideas, inflated self-esteem, decreased need for sleep, easy
distractibility, involvement in activities that have a high probability of painful
consequences which are not recognized; or hallucinations, delusions or paranoid
thinking. The CMH report, and related medical records, showed that she possessed
these characteristics.

Plus, the medical record demonstrated that Appellant’'s condition substantially equaled
the requirements of subsection B which requires at least 2 of the following: marked
restriction of activities of daily living, marked difficulties in maintaining social functioning,
marked difficulties in maintaining concentration, persistence, or pace; or repeated
episodes of decompensation, each of extended duration.

The record demonstrated Appellant meets (or equals) subsection C of this listing, which
requires a medically documented history of chronic affective disorder of at least 2 years'
duration that has caused more than a minimal limitation of ability to do basic work
activities, with symptoms or signs currently attenuated by medication or psychosocial
support, and one of the following: (1) repeated episodes of decompensation, each of
extended duration; or (2) a residual disease process that has resulted in such marginal
adjustment that even a minimal increase in mental demands or change in the
environment would be predicted to cause the individual to decompensate; or a current
history of 1 or more years' inability to function outside a highly supportive living
arrangement, with an indication of continued need for such an arrangement.
Accordingly, the record shows Appellant meets (or equals) 12.04. The ALJ erred in
failing to recognize this listing during the Step 3 analysis.

In this matter, the ALJ found, based on the record and testimony, that Appellant’s
mental impairments were so severe as to prevent her from performing skilled, detailed
work, but that she was capable of performing simple, unskilled work. This was not
supported by the record which showed that although Appellant was taking medications
and received therapy for her depression, she was still markedly limited in more than half
of the areas of evaluation. The fact that Appellant was determined by the treating CMH
psychiatrist to be markedly limited in these areas, demonstrates that she was not

10
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capable of even simple, unskilled work on a consistent basis. (See “Claimant’s Exhibit B
pp 3-4.”) The undersigned finds that Appellant meets the disability definition at Step 3
and the ALJ erred in finding otherwise.

DECISION AND ORDER

Based on the above findings of fact and conclusions of law, it is determined that the
Administrative Law Judge erred in affirming the Department’'s determination which
found Claimant not disabled.

Accordingly, it is ORDERED:

1.

2.

The ALJ’'s Hearing Decision mailed on April 3, 2015, under registration Number
14-015112 which found Appellant not disabled is VACATED.

The Department's determination which found Appellant not disabled is
REVERSED.

The Department shall initiate processing of the October 25, 2012 application to
include any applicable requested retroactive months, to determine if all other
non-medical criteria are met and inform Appellant of the determination in
accordance with Department policy.

The Department shall supplement for any lost benefits (if any) that Appellant was
entitted to receive if otherwise eligible and qualified in accordance with
Department policy.

The Department shall review Appellant’'s continued eligibility in September, 2016, in
accordance with Department policy.

IT 1S SO ORDERED.

e ALD U

C. Adam Purnell

Supervising Administrative Law Judge

for Nick Lyon, Director

Department of Health and Human Services

Date Signed: September 15, 2015

Date Mailed: September 15, 2015
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NOTICE: The law provides that within 30 days of receipt of the this Decision, the
Claimant may appeal it to the circuit court for the county in which he/she lives or the
circuit court in Ingham County.

CAP/las

CC:
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