STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HEALTH AND HUMAN SERVICES

IN THE MATTER OF:
Reg. No.: 15-006386
Issue No.: 4009
Case No.:
Hearing Date: uly 1, 5
County: Wexford

ADMINISTRATIVE LAW JUDGE: Vicki Armstrong

HEARING DECISION

Following Claimant’s request for a hearing, this matter is before the undersigned
Administrative Law Judge pursuant to MCL 400.9 and 400.37; 42 CFR 431.200 to
431.250; and 45 CFR 205.10. After due notice, a telephone hearing was held on
July 1, 2015, from Lansing, Michigan. Claimant personally appeared and testified.
Participants on behalf of the Department of Health and Human Services (Department)

included Family Independence Manager ||| G

ISSUE

Whether the Department properly determined that Claimant was not disabled for
purposes of the State Disability Assistance (SDA) benefit program?

FINDINGS OF FACT

The Administrative Law Judge, based on the competent, material, and substantial
evidence on the whole record, finds as material fact:

(1) On August 21, 2014, Claimant filed an application for SDA benefits
alleging disability.

(2) On April 14, 2015, the Medical Review Team (MRT) denied Claimant’s
application for SDA indicating that Claimant’s impairments will not prevent
employment for 90 days or more.

(3) On April 16, 2015, the Department sent Claimant notice that his SDA
application was denied.

(4) On April 22, 2015, Claimant filed a request for a hearing to contest the
Department’s negative action.

(%) Claimant has a history of insulin dependent diabetes, hypertension,
chronic dysphonia, chronic obstructive pulmonary disease, degenerative
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disc disease, bilateral sacroiliitis, lumbar spondylosis, spinal stenosis,
lumbar radiculopathy, myofascial pain, chronic obstructive sleep apnea,
loss of hearing, obesity, and depression.

(6) Claimant is a 57 year old man whose birthday is m
Claimant is 5’7" tall and weighs 260 Ibs. Claimant has an eighth grade
education. Claimant last worked in 2011.

(7)  Claimant’s impairments have lasted, or are expected to last, continuously
for a period of twelve months or longer.

(8) Claimant’'s complaints and allegations concerning his impairments and
limitations, when considered in light of all objective medical evidence, as
well as the record as a whole, reflect an individual who is so impaired as
to be incapable of engaging in any substantial gainful activity on a regular
and continuing basis.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Health and Human Services
Bridges Administrative Manual (BAM), Department of Health and Human Services
Bridges Eligibility Manual (BEM), and Department of Human Services Reference Tables
Manual (RFT).

The State Disability Assistance (SDA) program, which provides financial assistance for
disabled persons, was established by 2004 PA 344. The Department administers the
SDA program pursuant to 42 CFR 435, MCL 400.10 et seq. and Mich Admin Code,
Rules 400.3151 — 400.3180. A person is considered disabled for SDA purposes if the
person has a physical or mental impariment which meets federal Supplemental Security
Income (SSI) disability standards for at least ninety days. Receipt of SSI benefits based
on disability or blindness, or the receipt of MA benefits based on disability or blindness,
automatically qualifies an individual as disabled for purposes of the SDA program.

Current legislative amendments to the Act delineate eligibility criteria as implemented by
department policy set forth in program manuals. 2004 PA 344, Sec. 604, establishes
the State Disability Assistance program. It reads in part:

Sec. 604 (1) The department shall operate a state disability
assistance program. Except as provided in subsection (3),
persons eligible for this program shall include needy citizens
of the United States or aliens exempt from the Supplemental
Security Income citizenship requirement who are at least 18
years of age or emancipated minors meeting one or more of
the following requirements:
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(b) A person with a physical or mental impairment which
meets federal SSI disability standards, except that the
minimum duration of the disability shall be 90 days.
Substance abuse alone is not defined as a basis for
eligibility.

Specifically, this Act provides minimal cash assistance to individuals with some type of
severe, temporary disability which prevents him or her from engaging in substantial
gainful work activity for at least ninety (90) days.

Specifically, this Act provides minimal cash assistance to individuals with some type of
severe, temporary disability which prevents him or her from engaging in substantial
gainful work activity for at least ninety (90) days.

"Disability" is:

. . the inability to do any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or
which has lasted or can be expected to last for a continuous
period of not less than 12 months. 20 CFR 416.905. [SDA =
90 day duration].

A set order is used to determine disability, that being a five-step sequential evaluation
process for determining whether an individual is disabled. (20 CFR 404.1520(a) and
416.920(a)). The steps are followed in order. Current work activity, severity of
impairments, residual functional capacity, past work, age, or education and work
experience is reviewed. If it is determined that the claimant is or is not disabled at a
step of the evaluation process, the evaluation will not go on to the next step.

At step one, the Administrative Law Judge must determine whether the claimant is
engaging in substantial gainful activity. (20 CFR 404.1520(b) and 416.920(b)).
Substantial gainful activity (SGA) is defined as work activity that is both substantial and
gainful.  “Substantial work activity” is work activity that involves doing significant
physical or mental activities. (20 CFR 404.1572(a) and 416.972(a)). “Gainful work
activity” is work that is usually done for pay or profit, whether or not a profit is realized.
(20 CFR 404.1572(b) and 416.972(b)). Generally, if an individual has earnings from
employment or self-employment above a specific level set out in the regulations, it is
presumed that he/she has demonstrated the ability to engage in SGA. (20 CFR
404.1574, 404.1575, 416.974, and 416.975). If an individual engages in SGA, he/she is
not disabled regardless of how severe his/her physical or mental impairments are and
regardless of his/her age, education, and work experience. If the individual is not
engaging in SGA, the analysis proceeds to the second step.
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At step two, the Administrative Law Judge must determine whether the claimant has a
medically determinable impairment that is “severe” or a combination of impairments that
is “severe.” (20 CFR 404.1520(c) and 416.920(c)). An impairment or combination of
impairments is “severe” within the meaning of the regulations if it significantly limits an
individual's ability to perform basic work activities. An impairment or combination of
impairments is “not severe” when medical and other evidence establish only a slight
abnormality or a combination of slight abnormalities that would have no more than a
minimal effect on an individual’'s ability to work. (20 CFR 404.1521 and 416.921; Social
Security Rulings (SSRs) 85-28, 96-3p, and 96-4p). If the claimant does not have a
severe medically determinable impairment or combination of impairments, he/she is not
disabled. If the claimant has a severe impairment or combination of impairments, the
analysis proceeds to the third step.

Statements about pain or other symptoms do not alone establish disability. There must
be medical signs and laboratory findings which demonstrate a medical impairment. 20
CFR 416.929(a).

Medical reports should include —

(1) Medical history.

(2) Clinical findings (such as the results of physical or mental
status examinations);

(3) Laboratory findings (such as blood pressure, X-rays);

(4) Diagnosis (statement of disease or injury based on its signs
and symptoms). 20 CFR 416.913(b).

In determining disability under the law, the ability to work is measured. An individual's
functional capacity for doing basic work activities is evaluated. If an individual has the
ability to perform basic work activities without significant limitations, he or she is not
considered disabled. 20 CFR 416.994(b)(1)(iv).

Basic work activities are the abilities and aptitudes necessary to do most jobs.
Examples of these include —

(1) Physical functions such as walking, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

(4) Use of judgment;
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(5) Responding appropriately to supervision, co-workers and
usual work situations; and

(6) Dealing with changes in a routine work setting. 20 CFR
416.921(b).

Medical findings must allow a determination of (1) the nature and limiting effects of your
impairment(s) for any period in question; (2) the probable duration of the impairment;
and (3) the residual functional capacity to do work-related physical and mental activities.
20 CFR 416.913(d).

Medical evidence may contain medical opinions. Medical opinions are statements from
physicians and psychologists or other acceptable medical sources that reflect
judgments about the nature and severity of the impairment(s), including your symptoms,
diagnosis and prognosis, what an individual can do despite impairment(s), and the
physical or mental restrictions. 20 CFR 416.927(a)(2).

All of the evidence relevant to the claim, including medical opinions, is reviewed and
findings are made. 20 CFR 416.927(c). A statement by a medical source finding that
an individual is "disabled" or "unable to work" does not mean that disability exists for the
purposes of the program. 20 CFR 416.927(e).

At step three, the Administrative Law Judge must determine whether the claimant’s
impairment or combination of impairments meets or medically equals the criteria of an
impairment listed in 20 CFR Part 404, Subpart P, Appendix 1. (20 CFR 404.1520(d),
404.1525, 404.1526, 416.920(d), 416.925, and 416.926). If the claimant’'s impairment
or combination of impairments meets or medically equals the criteria of a listing and
meets the duration requirement, (20 CFR 404.1509 and 416.909), the claimant is
disabled. If it does not, the analysis proceeds to the next step.

Before considering step four of the sequential evaluation process, the Administrative
Law Judge must first determine the claimant’s residual functional capacity. (20 CFR
404.1520(e) and 416.920(e)). An individual's residual functional capacity is his/her
ability to do physical and mental work activities on a sustained basis despite limitations
from his/her impairments. In making this finding, all of the claimant’'s impairments,
including impairments that are not severe, must be considered. (20 CFR 404.1520(e),
404.1545, 416.920(e), and 416.945; SSR 96-8p).

Next, the Administrative Law Judge must determine at step four whether the claimant
has the residual functional capacity to perform the requirements of his/her past relevant
work. (20 CFR 404.1520(f) and 416.920(f)). The term past relevant work means work
performed (either as the claimant actually performed it or as it is generally performed in
the national economy) within the last 15 years or 15 years prior to the date that disability
must be established. In addition, the work must have lasted long enough for the
claimant to learn to do the job and have been SGA. (20 CFR 404.1560(b), 404.1565,
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416.960(b), and 416.965). If the claimant has the residual functional capacity to do
his/her past relevant work, the claimant is not disabled. If the claimant is unable to do
any past relevant work or does not have any past relevant work, the analysis proceeds
to the fifth and last step.

At the last step of the sequential evaluation process (20 CFR 404.1520(g) and
416.920(g)), the Administrative Law Judge must determine whether the claimant is able
to do any other work considering his/her residual functional capacity, age, education,
and work experience. If the claimant is able to do other work, he/she is not disabled. If
the claimant is not able to do other work and meets the duration requirements, he/she is
disabled.

The Administrative Law Judge is responsible for making the determination or decision
about whether the statutory definition of disability is met. The Administrative Law Judge
reviews all medical findings and other evidence that support a medical source's
statement of disability. 20 CFR 416.927(e).

At Step 1, Claimant is not engaged in substantial gainful activity and testified that he
has not worked since 2011. Therefore, Claimant is not disqualified from receiving
disability at Step 1.

At Step 2, in considering Claimant's symptoms, whether there is an underlying
medically determinable physical or mental impairment(s)-i.e., an impairment(s) that can
be shown by medically acceptable clinical and laboratory diagnostic techniques-that
could reasonably be expected to produce Claimant’s pain or other symptoms must be
determined. Once an underlying physical or mental impairment(s) has been shown, the
Administrative Law Judge must evaluate the intensity, persistence, and limiting effects
of Claimant’'s symptoms to determine the extent to which they limit Claimant’s ability to
do basic work activities. For this purpose, whenever statements about the intensity,
persistence, or functionally limiting effects of pain or other symptoms are not
substantiated by objective medical evidence, a finding on the credibility of the
statements based on a consideration of the entire case record must be made.

At Step 2, the objective medical evidence of record shows Claimant was diagnosed with
insulin dependent diabetes, hypertension, chronic dysphonia, chronic obstructive
pulmonary disease, degenerative disc disease, bilateral sacroiliitis, lumbar spondylosis,
spinal stenosis, lumbar radiculopathy, myofascial pain, chronic obstructive sleep apnea,
loss of hearing, obesity, and depression. It must be noted the law does not require an
applicant to be completely symptom free before a finding of lack of disability can be
rendered. In fact, if an applicant’'s symptoms can be managed to the point where
substantial gainful employment can be achieved, a finding of not disabled must be
rendered. Nevertheless, Claimant’s impairments meet the de minimus level of severity
and duration required for further analysis.
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In support of his back injury, Claimant submitted medical records from 2012. Claimant’s
physician issued a permanent restriction on September 24, 2012, for a job related
injury. Claimant was limited to lifting no greater than 20 pounds from waist to shoulder
and no lifting from the floor, with limited bending and limited twisting. At that time,
Claimant was being treated for a herniated disc with right L5 radiculopathy.

The MRI of Claimant’s lumbar spine from * revealed mild central spinal
stenosis and areas of lateral recess narrowing at the L4-L5 level with milder findings of

degenerative change at other levels of the lumbar spine.

Claimant had a pulmonary function test on * revealing moderate
obstruction, slight restriction, moderate air trapping, and low-normal diffusing capacity.
There was slight improvement after bronchodilator. The physician opined the restriction
may relate to obesity noting weight of 245 pounds and height of 67 inches.

An ultrasound of the right upper quadrant of the abdomen was completed on
_, revealing findings suggestive of fatty infiltration with increased
echogenicity of the liver and possible enlargement of the liver.

on [ Claimant underwent a medical evaluation on behalf of the
Department. The examining physician observed Claimant walks with a small stepped
gait and did have mild to moderate difficulty with orthopedic maneuvers secondary to
back discomfort. He is able to ambulate without the use of an assistive device.
Regarding Claimant’s history of dyspnea, Claimant’s physical findings did reveal some
degree of obstruction to flow with diminished breath sounds, prolonged expiratory phase
and diminished respiratory excursion possibly suggestive of some degree of restrictive
disease. Claimant described poor glycemic control in relation to his diabetes. The
physician found early evidence of peripheral neuropathy with absent ankle reflexes and
decreased vibratory sense in the feet without motor weakness noted. The physician
opined that in the face of diabetes, aggressive medical management of Claimant’s high
blood pressure was warranted.

At Step 3 the trier of fact must determine if the claimant’s impairment (or combination of
impairments) is listed in Appendix 1 of SubpartP of 20 CFR, Part 404. This
Administrative Law Judge finds that Claimant’s medical record will not support a finding
that Claimant’s impairment(s) is a “listed impairment” or equal to a listed impairment.
Accordingly, Claimant cannot be found to be disabled based upon medical evidence
alone. 20 CFR 416.920(d).

The fourth step of the analysis looks at the ability of the applicant to return to past
relevant work. This step examines the physical and mental demands of the work done
by Claimant in the past. 20 CFR 416.920(f). Claimant’s past work history is that of a
tow truck and over the road driver and as such, Claimant would be unable to perform
the duties associated with his past work. Likewise, Claimant’s past work skills will not
transfer to other occupations. Accordingly, Step 5 of the sequential analysis is required.
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The Administrative Law Judge will continue to proceed through the sequential
evaluation process to determine whether or not Claimant has the residual functional
capacity to perform other jobs.

The fifth and final step of the analysis applies the biographical data of the applicant to
the Medical Vocational Grids to determine the residual functional capacity of the
applicant to do other work. 20 CFR 416.920(g). See Felton v DSS 161 Mich. App 690,
696 (1987). Once Claimant reaches Step 5 in the sequential review process, Claimant
has already established a prima facie case of disability. Richardson v Secretary of
Health and Human Services, 735 F2d 962 (6" Cir, 1984). At that point, the burden of
proof is on the state to prove by substantial evidence that Claimant has the residual
functional capacity for substantial gainful activity.

Claimant credibly testified that he has a limited tolerance for physical activities and is
unable to stand or sit for lengthy periods of time. He stated he has problems driving
longer than 30 to 45 minutes because of his sciatica. He reported he can walk half a
block before stopping due to his shortness of breath. He also testified that he needs
help with grocery shopping and carrying his grocery bags.

Claimant is 57 years old, with an eighth grade education. Claimant’s medical records
are consistent with his testimony that he is unable to engage in even a full range of
sedentary work on a regular and continuing basis. 20 CFR 404, Subpart P. Appendix
11, Section 201.00(h). See Social Security Ruling 83-10; Wilson v Heckler, 743 F2d
216 (1986).

The Department has failed to provide vocational evidence which establishes that
Claimant has the residual functional capacity for substantial gainful activity and that
given Claimant’s age, education, and work experience, there are significant numbers of
jobs in the national economy which Claimant could perform despite Claimant's
limitations. Accordingly, this Administrative Law Judge concludes Claimant is disabled
for purposes of the MA program.

A person is considered disabled for purposes of SDA if the person has a physical or
mental impairment which meets federal SSI disability standards for at least 90 days.
Receipt of SSI or RSDI benefits based upon disability or blindness or the receipt of MA
benefits based upon disability or blindness automatically qualifies an individual as
disabled for purposes of the SDA program. Other specific financial and non-financial
eligibility criteria are found in BEM 261. Inasmuch as Claimant has been found
“disabled” for purposes of MA, he must also be found “disabled” for purposes of SDA
benefits.
DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and conclusions
of law, decides the Department erred in determining Claimant is not currently disabled
for SDA eligibility purposes.
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Accordingly, the Department’s decision is REVERSED, and it is ORDERED that:

1.

The Department shall process Claimant's August 21, 2014, SDA
application, and shall award him all the benefits he may be entitled to
receive, as long as he meets the remaining financial and non-financial
eligibility factors.

The Department shall review Claimant's medical condition for
improvement in July, 2016, unless his Social Security Administration
disability status is approved by that time.

The Department shall obtain updated medical evidence from Claimant’'s
treating physicians, physical therapists, pain clinic notes, etc. regarding his
continued treatment, progress and prognosis at review.

It is SO ORDERED.

Vicki Armstrong

Administrative Law Judge

for Nick Lyon, Director
Department of Health and Human

Date Signed: 7/7/2015 Services

Date Mailed: 7/7/2015

VLA/las

NOTICE OF APPEAL: A party may appeal this Hearing Decision in the circuit court in

the county in which he/she resides, or the circuit court in Ingham County, within 30 days
of the receipt date.

A party may request a rehearing or reconsideration of this Hearing Decision from the
Michigan Administrative Hearing System (MAHS) within 30 days of the mailing date of
this Hearing Decision, or MAHS may order a rehearing or reconsideration on its own

motion.

MAHS may grant a party’s Request for Rehearing or Reconsideration when one of the
following exists:

e Newly discovered evidence that existed at the time of the original hearing that
could affect the outcome of the original hearing decision;
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e Misapplication of manual policy or law in the hearing decision which led to a
wrong conclusion;

e Typographical, mathematical or other obvious error in the hearing decision that
affects the rights of the client;

e Failure of the ALJ to address in the hearing decision relevant issues raised in the
hearing request.

The party requesting a rehearing or reconsideration must specify all reasons for the
request. MAHS will not review any response to a request for rehearing/reconsideration.
A request must be received in MAHS within 30 days of the date this Hearing Decision is
mailed.

A written request may be faxed or mailed to MAHS. If submitted by fax, the written
request must be faxed to (517) 335-6088 and be labeled as follows:

Attention: MAHS Rehearing/Reconsideration Request
If submitted by mail, the written request must be addressed as follows:
Michigan Administrative Hearings
Reconsideration/Rehearing Request
P.O. Box 30639
Lansing, Michigan 48909-8139

CC:






