STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 14-011535

Issue No.: 2009

Case No.:

Hearing Date: November 5, 2014
County: Bay

ADMINISTRATIVE LAW JUDGE: Vicki Armstrong

HEARING DECISION

Following Claimant’'s request for a hearing, this matter is before the undersigned
Administrative Law Judge pursuant to MCL 400.9 and 400.37; 42 CFR 431.200 to
431.250; and 45 CFR 205.10. After due notice, a telephone hearing was held from
Lansing, Michigan. Claimant, represented by his * case worker m
# appeared and provided testimony. Participants on behalf of the Departmen
0 :

uman Services (Department) included Eligibility Specialist

During the hearing, Claimant waived the time period for the issuance of this decision in
order to submit additional medical evidence. No new evidence was submitted. This
matter is now before the undersigned for a final decision.

ISSUE

Whether the Department properly determined that Claimant was not disabled for
purposes of the Medical Assistance (MA) benefit programs?

FINDINGS OF FACT

The Administrative Law Judge, based on the competent, material, and substantial
evidence on the whole record, finds as material fact:

1. On June 13, 2014, Claimant filed an application for MA/Retro-MA benefits
alleging disability.

2. On July 17, 2014, the Medical Review Team (MRT) denied Claimant’s
application for MA/Retro-MA.

3. On July 21, 2014, the Department sent Claimant notice that his application
for MA/Retro-MA had been denied.

4. On September 4, 2014, Claimant filed a request for a hearing to contest
the Department’s negative action.
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5. Claimant was appealing the denial of Social Security disability benefits at
the time of the hearing.

6. Claimant is a 49 year old man whose birthday is |G

Claimant is 5’9" tall and weighs 166 Ibs.

7. Claimant does not have a drug history. He stopped drinking in 2013. He
smokes 1 Y2 packages of cigarettes a day.

8. Claimant does not have a driver’s license due to a DUI conviction in 2000.
9. Claimant has a high school education.
10.  Claimant is not currently working. Claimant last worked in March, 2007.

11. Claimant alleges disability on the basis of a slipped disc at L4-L5,
hypertension, depression and anxiety.

12. Claimant’s impairments have lasted, or are expected to last, continuously
for a period of twelve months or longer.

13. Claimant’s complaints and allegations concerning his impairments and
limitations, when considered in light of all objective medical evidence, as
well as the record as a whole, reflect an individual who is so impaired as
to be incapable of engaging in any substantial gainful activity on a regular
and continuing basis.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Human Services Bridges
Administrative Manual (BAM), Department of Human Services Bridges Eligibility Manual
(BEM), and Department of Human Services Reference Tables Manual (RFT).

The Medical Assistance (MA) program is established by Title XIX of the Social Security
Act, 42 USC 1396-1396w-5; 42 USC 1315; the Affordable Care Act of 2010, the
collective term for the Patient Protection and Affordable Care Act, Pub. L. No. 111-148,
as amended by the Health Care and Education Reconciliation Act of 2010, Pub. L. No.
111-152; and 42 CFR 430.10-.25. The Department (formerly known as the Family
Independence Agency) administers the MA program pursuant to 42 CFR 435, MCL
400.10, and MCL 400.105-.112k.

In order to receive MA benefits based upon disability or blindness, claimant must be
disabled or blind as defined in Title XVI of the Social Security Act (20 CFR 416.901).
DHS, being authorized to make such disability determinations, utilizes the SSI definition
of disability when making medical decisions on MA applications. MA-P (disability), also
is known as Medicaid, which is a program designated to help public assistance
claimants pay their medical expenses. Michigan administers the federal Medicaid
program. In assessing eligibility, Michigan utilizes the federal regulations.
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Relevant federal guidelines provide in pertinent part:
"Disability" is:

. . the inability to do any substantial gainful activity by
reason of any medically determinable physical or mental
impairment which can be expected to result in death or
which has lasted or can be expected to last for a continuous
period of not less than 12 months. 20 CFR 416.905.

The federal regulations require that several considerations be analyzed in sequential
order:

. . . We follow a set order to determine whether you are
disabled. We review any current work activity, the severity
of your impairment(s), your residual functional capacity, your
past work, and your age, education and work experience. If
we can find that you are disabled or not disabled at any point
in the review, we do not review your claim further. 20 CFR
416.920.

The regulations require that if disability can be ruled out at any step, analysis of the next
step is not required. These steps are:

1. If you are working and the work you are doing is substantial
gainful activity, we will find that you are not disabled
regardless of your medical condition or your age, education,
and work experience. 20 CFR 416.920(b). If no, the
analysis continues to Step 2.

2. Does the client have a severe impairment that has lasted or
is expected to last 12 months or more or result in death? If
no, the client is ineligible for MA. If yes, the analysis
continues to Step 3. 20 CFR 416.909(c).

3. Does the impairment appear on a special Listing of
Impairments or are the client's symptoms, signs, and
laboratory findings at least equivalent in severity to the set
of medical findings specified for the listed impairment that
meets the duration requirement? If no, the analysis
continues to Step 4. If yes, MA is approved.
20 CFR 416.920(d).

4, Can the client do the former work that he/she performed
within the last 15 years? If yes, the client is ineligible for MA.
If no, the analysis continues to Step 5. Sections 200.00-
204.00(f)?
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5. Does the client have the Residual Functional Capacity
(RFC) to perform other work according to the guidelines set
forth at 20 CFR 404, Subpart P, Appendix 2, Sections
200.00-204.007? This step considers the residual functional
capacity, age, education, and past work experience to see if
the client can do other work. If yes, the analysis ends and
the client is ineligible for MA. If no, MA is approved. 20 CFR
416.920(9).

At application Claimant has the burden of proof pursuant to:

. . . You must provide medical evidence showing that you
have an impairment(s) and how severe it is during the time
you say that you are disabled. 20 CFR 416.912(c).

Federal regulations are very specific regarding the type of medical evidence required by
claimant to establish statutory disability. The regulations essentially require laboratory
or clinical medical reports that corroborate claimant’s claims or claimant’s physicians’
statements regarding disability. These regulations state in part:

Medical reports should include --
(1) Medical history.

(2) Clinical findings (such as the results of physical or
mental status examinations);

(3) Laboratory findings (such as ultrasounds, X-rays);

(4) Diagnosis (statement of disease or injury based on its
signs and symptoms). 20 CFR 416.913(b).

Statements about your pain or other symptoms will not alone establish that you are
disabled; there must be medical signs and laboratory findings which show that you have
a medical impairment. 20 CFR 416.929(a). The medical evidence must be complete
and detailed enough to allow us to make a determination about whether you are
disabled or blind. 20 CFR 416.913(d).

Information from other sources may also help us to understand how your impairment(s)
affects your ability to work. 20 CFR 416.913(e). You can only be found disabled if you
are unable to do any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be expected to result in death, or which has
lasted or can be expected to last for a continuous period of not less than 12 months.
See 20 CFR 416.905. Your impairment must result from anatomical, physiological, or
psychological abnormalities which are demonstrable by medically acceptable clinical
and laboratory diagnostic techniques. 20 CFR 416.927(a)(1).
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The Administrative Law Judge is responsible for making the determination or decision
about whether the statutory definition of disability is met. The Administrative Law Judge
reviews all medical findings and other evidence that support a medical source's
statement of disability. 20 CFR 416.927(e).

For mental disorders, severity is assessed in terms of the functional limitations imposed
by the impairment. Functional limitations are assessed using the criteria in paragraph
(B) of the listings for mental disorders (descriptions of restrictions of activities of daily
living, social functioning; concentration, persistence or pace; and ability to tolerate
increased mental demands associated with competitive work). 20 CFR, Part 404,
Subpart P, Appendix 1, 12.00(C).

As outlined above, the first step looks at the individual's current work activity. In the
record presented, Claimant is not involved in substantial gainful activity and, therefore,
is not ineligible for disability benefits under Step 1.

The second step of the analysis looks at a two-fold assessment of duration and severity.
20 CFR 416.920(c). This second step is a de minimus standard. Generally, federal
courts have imposed a de minimus standard upon claimants to establish the existence
of a severe impairment. Grogan v. Barnhart, 399 F.3d 1257, 1263 (10" Cir. 2005);
Hinkle v. Apfel, 132 F.3d 1349, 1352 (10" Cir. 1997). Higgs v Bowen, 880 F2d 860, 862
(6™ Cir. 1988). Similarly, Social Security Ruling 85-28 has been interpreted so that a
claim may be denied at step two for lack of a severe impairment only when the medical
evidence establishes a slight abnormality or combination of slight abnormalities that
would have no more than a minimal effect on an individual’s ability to work even if the
individual's age, education, or work experience were specifically considered. Barrientos
v. Secretary of Health and Human Servs., 820 F.2d 1, 2 (1% Cir. 1987). Social Security
Ruling 85-28 has been clarified so that the step two severity requirement is intended “to
do no more than screen out groundless claims.” McDonald v. Secretary of Health and
Human Servs., 795 F.2d 1118, 1124 (1% Cir. 1986).

SSA specifically notes that age, education, and work experience are not considered at
the second step of the disability analysis. 20 CFR 416.920 (5)(c). In determining
whether Claimant’s impairments amount to a severe impairment, all other relevant
evidence may be considered.

In the present case, Claimant alleges disability due to a slipped disc at L4-L5,
radiculopathy, fractured tibia, right knee arthroscopy, hypertension, macrocytic anemia,
thrombocytopenia, depression and anxiety.

In support of his claim, Claimant submitted older medical records from 2012, when he
was suffering from alcohol abuse and suicidal ideation. No mention of back problems.

on . C'aimant presented to the emergency department with difficulty
walking due to back pain. He complained of falling on the ice a few weeks ago and had
injured his knee and back. On examination, he had a markedly restricted straight-leg
raise on the right side to about 15 degrees and he had a positive Laseugue sign. His
legs showed a little bit of weakness of his right foot in dorsiflexion and extensor hallucis.
A review of the MRI scan of Claimant’s lumbar spine completed on admission revealed
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evidence of degenerative disc changes at multiple levels from L2-L3, down to L5-S1.
Claimant had a little bit of stenosis at L4-L5 but on the right side in the foraminal and far
lateral area he had a fairly sizeable disc herniation causing severe compression of the
exiting L4 nerve root. The physician opined that this was definitely causing his
symptoms of chronic back pain, pain from the right buttock down the right calf with
numbness and sometimes weakness and the difficulty walking.

Claimant was admitted to the hospital on , for posterior L4-L5
decompressive laminectomy and far lateral discectomy and fusion of L4-L5 with peek
optima Ardis cage from Zimmer spine, as well as pedicle screw instrumentation at L4-
L5, bony fusion posterolateral and interbody L4-L5, use of axle interspinous device at
L4-L5. On postoperative day 1, Claimant was doing well. His legs felt fine. He denied
any pain in the right leg. The strength in his foot was improved. On postoperative day
2, Claimant did well. He denied any chest pain or shortness of breath. He did work well
with physical and occupational therapy. He was discharged with home care and follow-
up instructions with subsequent follow-up in 6 weeks with x-ray of the lumbar spine, AP
and lateral view. He was to refrain from strenuous activities, weight lifting, twisting,
bending, pulling and pushing furniture. He was encouraged to ambulate as much as
possible and not to sit in one position for a long time.

As previously noted, Claimant bears the burden to present sufficient objective medical
evidence to substantiate the alleged disabling impairment(s). As summarized above,
Claimant has presented medical evidence establishing that he does have physical
limitations on his ability to perform basic work activities. The ALJ found Claimant’s
impairment(s) were no severe; however, the medical evidence has established that
Claimant has an impairment, or combination thereof, that has more than a de minimis
effect on Claimant’s basic work activities. Further, the impairments have lasted, or are
expected to last, continuously for twelve months or longer; therefore, Claimant is not
disqualified from receipt of MA-P benefits under Step 2.

In the third step of the sequential analysis of a disability claim, the trier of fact must
determine if the Claimant’s impairment, or combination of impairments, is listed in
Appendix 1 of Subpart P of 20 CFR, Part 404. The evidence confirms
treatment/diagnoses for a slipped disc at L4-L5, radiculopathy, fractured tibia, right knee
arthroscopy, hypertension, macrocytic anemia, thrombocytopenia, depression and
anxiety.

Listing 1.00 (musculoskeletal system) and Listing 12.00 (mental disorders) were
considered in light of the objective evidence. Based on the foregoing, it is found that
Claimant’s impairment(s) do not meet the intent and severity requirement of a listed
impairment; therefore, Claimant cannot be found disabled at Step 3. Accordingly, the
Claimant’s eligibility is considered under Step 4. 20 CFR 416.905(a).

The fourth step in analyzing a disability claim requires an assessment of the individual’s
residual functional capacity (“RFC”) and past relevant employment. 20 CFR
416.920(a)(4)(iv). An individual is not disabled if he/she can perform past relevant work.
Id.; 20 CFR 416.960(b)(3). Past relevant work is work that has been performed within
the past 15 years that was a substantial gainful activity and that lasted long enough for
the individual to learn the position. 20 CFR 416.960(b)(1). Vocational factors of age,



Page 7 of 9
14-011535/VLA

education, and work experience, and whether the past relevant employment exists in
significant numbers in the national economy are not considered. 20 CFR 416.960(b)(3).
RFC is assessed based on impairment(s) and any related symptoms, such as pain,
which may cause physical and mental limitations that affect what can be done in a work
setting. RFC is the most that can be done, despite the limitations.

Claimant’s past work history is that of a fork lift operator and carpet installer and as
such, Claimant would be unable to perform the duties associated with his past work.
Likewise, Claimant’s past work skills will not transfer to other occupations. Accordingly,
Step 5 of the sequential analysis is required.

In Step 5, an assessment of the individual’s residual functional capacity and age,
education, and work experience is considered to determine whether an adjustment to
other work can be made. 20 CFR 416.920(4)(v). At the time of hearing, Claimant was
49 years old and was, thus, considered to be a younger individual for MA-P purposes.
Claimant has a high school education. Disability is found if an individual is unable to
adjust to other work. /d.

At this point in the analysis, the burden shifts from the Claimant to the Department to
present proof that the Claimant has the residual capacity to substantial gainful
employment. 20 CFR 416.960(2); Richardson v Sec of Health and Human Services,
735 F2d 962, 964 (CA 6, 1984). While a vocational expert is not required, a finding
supported by substantial evidence that the individual has the vocational qualifications to
perform specific jobs is needed to meet the burden. O’Banner v Sec of Health and
Human Services, 587 F2d 321, 323 (CA 6, 1978). Medical-Vocational guidelines found
at 20 CFR Subpart P, Appendix I, may be used to satisfy the burden of proving that the
individual can perform specific jobs in the national economy. Heckler v Campbell, 461
US 458, 467 (1983); Kirk v Secretary, 667 F2d 524, 529 (CA 6, 1981) cert den 461 US
957 (1983).

In this case, the evidence reveals that Claimant suffers from a slipped disc at L4-L5,
radiculopathy, fractured tibia, right knee arthroscopy, hypertension, macrocytic anemia,
thrombocytopenia, depression and anxiety.

Claimant credibly testified that he had a slipped disc which was diagnosed on
when he went to see his doctor for his knee. He stated he had back surgery on )
and he was still sore and going through physical therapy. He reported that his spine
was beginning to fuse back together, and he had been taken off work as of Hand
had not been released back to work. He testified that his next appointment with his
surgeon was on , and the surgeon may or may not release him back to work at
that time. Claimant said his daily activities consisted of washing the dishes, going for a
bike ride, cutting the grass, and waiting for a friend to get off work so he could help him
work on cars. He clarified that he was only the gopher for his friend who actually
worked on the cars. Claimant indicated he can walk 50 yards, stand for 15 minutes, sit
for 30-45 minutes and was on 2 pound weight lifting restriction.

In this case, the objective medical evidence of- confirmed Claimant had spinal
stenosis with multilevel disc herniations and nerve root impingement resulting in pain,
limitation of motion, muscle weakness, numbness, and tingling (sensory loss) in his right



Page 8 of 9
14-011535/VLA

leg. However, Claimant had a spinal fusion on H and there is no evidence
showing the spinal fusion did not work in correcting the above mentioned symptoms.

In light of the foregoing, it is found that Claimant maintains the residual functional
capacity for work activities on a regular and continuing basis which includes the ability
to meet the physical and mental demands required to perform at least sedentary work
as defined in 20 CFR 416.967(a). After review of the entire record using the Medical-
Vocational Guidelines [20 CFR 404, Subpart P, Appendix Il] as a guide, specifically
Rule 201.18, it is found that Claimant is not disabled for purposes of the MA-P program
at Step 5.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of
law, finds Claimant not disabled for purposes of the MA-P benefit programs.

Accordingly, it is ORDERED:

The Department’s determination is AFFIRMED.

Vicki Armstrong
Administrative Law Judge
for Nick Lyon, Interim Director
Department of Human Services
Date Signed: 1/13/2015

Date Mailed: 1/13/2015

VLA/las

NOTICE OF APPEAL: A party may appeal this Hearing Decision in the circuit court in
the county in which he/she resides, or the circuit court in Ingham County, within 30 days
of the receipt date.

A party may request a rehearing or reconsideration of this Hearing Decision from the
Michigan Administrative Hearing System (MAHS) within 30 days of the mailing date of
this Hearing Decision, or MAHS may order a rehearing or reconsideration on its own
motion.

MAHS may grant a party’s Request for Rehearing or Reconsideration when one of the
following exists:

e Newly discovered evidence that existed at the time of the original hearing that
could affect the outcome of the original hearing decision;
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e Misapplication of manual policy or law in the hearing decision which led to a
wrong conclusion;

e Typographical, mathematical or other obvious error in the hearing decision that
affects the rights of the client;

e Failure of the ALJ to address in the hearing decision relevant issues raised in the
hearing request.

The party requesting a rehearing or reconsideration must specify all reasons for the
request. MAHS will not review any response to a request for rehearing/reconsideration.
A request must be received in MAHS within 30 days of the date this Hearing Decision is
mailed.

A written request may be faxed or mailed to MAHS. If submitted by fax, the written
request must be faxed to (517) 335-6088 and be labeled as follows:

Attention: MAHS Rehearing/Reconsideration Request
If submitted by mail, the written request must be addressed as follows:
Michigan Administrative Hearings
Reconsideration/Rehearing Request
P.O. Box 30639
Lansing, Michigan 48909-8139

CC:






