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Additionally, 42 CFR 430.10 states: 
 

The State plan is a comprehensive written statement 
submitted by the agency describing the nature and scope of 
its Medicaid program and giving assurance that it will be 
administered in conformity with the specific requirements of  
 
title XIX, the regulations in this Chapter IV, and other 
applicable official issuances of the Department.  The State 
plan contains all information necessary for CMS to 
determine whether the plan can be approved to serve as a 
basis for Federal financial participation (FFP) in the State 
program. 
   

42 CFR 430.10                      
 
Section 1915(b) of the Social Security Act also provides: 

  
The Secretary, to the extent he finds it to be cost-effective 
and efficient and not inconsistent with the purposes of this 
subchapter, may waive such requirements of section 1396a 
of this title (other than subsection(s) of this section) (other 
than sections 1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) 
of this title insofar as it requires provision of the care and 
services described in section  1396d(a)(2)(C) of this title) as 
may be necessary for a State…   
 

42 USC 1396n(b) 
 
The State of Michigan has opted to simultaneously utilize the authorities of the 1915(b) 
and 1915(c) programs to provide a continuum of services to disabled and/or elderly 
populations.  Under approval from the Centers for Medicare and Medicaid Services 
(CMS) the Department of Community Health (MDCH) operates a section 1915(b) and 
1915(c) Medicaid Managed Specialty Services and Support program waiver. 
 
This case specifically involves Appellant’s private duty nursing (PDN) through the 
Habilitation Supports Waiver (HSW) and, with respect to such services, the applicable 
version of the Michigan Medicaid Provider Manual (MPM) states in part: 
 

SECTION 15 – HABILITATION SUPPORTS WAIVER FOR 
PERSONS WITH DEVELOPMENTAL 
DISABILITIES [CHANGES MADE 7/1/14] 
 
Beneficiaries with developmental disabilities may be enrolled 
in Michigan’s Habilitation Supports Waiver (HSW) and 
receive the supports and services as defined in this section. 
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HSW beneficiaries may also receive other Medicaid state 
plan or additional/B3 services. A HSW beneficiary must 
receive at least one HSW service per month in order to 
retain eligibility. Medical necessity criteria should be used in 
determining the amount, duration, and scope of services and 
supports to be used. The beneficiary's services and supports  
that are to be provided under the auspices of the PIHP must 
be specified in his individual plan of services developed 
through the person-centered planning process. 
 

* * * 
 
Private Duty Nursing (PDN) services are skilled nursing 
interventions provided to individuals age 21 and older, up to 
a maximum of 16 hours per day, to meet an individual’s 
health needs that are directly related to his developmental 
disability. PDN includes the provision of nursing assessment, 
treatment and observation provided by licensed nurses 
within the scope of the State’s Nurse Practice Act, consistent 
with physician’s orders and in accordance with the written 
health care plan which is part of the beneficiary’s individual 
plan of services (IPOS). PDN services are for beneficiaries 
who require more individual and continuous care than 
periodic or intermittent nursing available through state plan 
services, e.g., Home Health. The individual receiving PDN 
must also require at least one of the following habilitative 
services, whether being provided by natural supports or 
through the waiver. 
 
▪ Community living supports 
 
▪ Out-of-home non-vocational habilitation 
 
▪ Prevocational or supported employment 
 
To be determined eligible for PDN services, the PIHP must 
find that the beneficiary meets Medical Criteria I as well as 
Medical Criteria III, or meets Medical Criteria II as well as 
Medical Criteria III. Regardless of whether the beneficiary 
meets Medical Criteria I or II, the beneficiary must also meet 
Medical Criteria III. 
 

* * * 
 
Once the Medical Criteria eligibility for PDN has been 
established, and as part of determining the amount of PDN a  
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unique needs and circumstances. Factors to be considered 
should include the beneficiary’s care needs which establish 
medical necessity for PDN; the beneficiary’s and family’s 
circumstances (e.g., the availability of natural supports); and 
other resources for daily care (e.g., private health insurance, 
trusts, bequests). Although the person-centered planning 
process is used to determine the exact amount of PDN 
specified in the IPOS, in general, a beneficiary who has Low 
Category PDN needs would require eight or fewer hours per 
day, a beneficiary who has Medium Category PDN needs 
would require 12 or fewer hours per day, and a beneficiary 
who has High Category PDN needs would require 16 or 
fewer hours per day. 
 
The nurse may provide personal care only when incidental to 
the delivery of PDN, e.g., diaper changes, but may not 
provide routine personal care. The provision of personal care 
in unlicensed homes is through Home Help, a state plan 
service. If the beneficiary receiving PDN services 
demonstrates the need for Home Help services, the IPOS 
must document coordination of Home Help and PDN to 
assure no duplication of services. 
 
Licensed nurses provide the nursing treatments, 
observation, and/or teaching as ordered by a physician, and 
that are consistent with the written individual plan of 
services. 
 
These services should be provided to a beneficiary at home 
or in the community. A physician’s prescription is required. 
 
The PIHP must assess and document the availability of all 
private health care coverage (e.g., private or commercial 
health insurance, Medicare, health maintenance 
organization, preferred provider organization, Champus, 
Worker’s Compensation, an indemnity policy, automobile 
insurance) for private duty nursing and will assist the 
beneficiary in selecting a private duty nursing provider in 
accordance with available third-party coverage. This 
includes private health coverage held by, or on behalf of, a 
beneficiary. 
 
If a beneficiary is attending school and the Individualized 
Educational  Plan  (IEP)  identifies  the need for PDN during  
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Appellant’s witnesses and representative also argued that Appellant’s needs do not 
change simply because she is out of school and that the PDN services provided by the 
school need to be replaced and all of Appellant’s needs accounted for when Appellant 
has a significant break from school.   
 

 further testified that she has upcoming surgeries scheduled for herself, which 
will significantly affect her ability to provide care and informal supports to Appellant, and 
that she is worried that there will not be enough PDN hours authorized if Appellant gets 
sick and misses a significant amount of school. 
 
However, while future changes, such as surgeries for Appellant’s primary informal 
support or a worsening medical condition, may affect Appellant’s need for services, 
those potential issues are not relevant in this case as the undersigned Administrative 
Law Judge is limited to reviewing the decision at issue in this case in light of the 
information available at the time.  To the extent Appellant’s need for services changes 
or Appellant has new or updated information to provide, she can always request 
additional services from  and    
 
With respect to the sole decision at issue here, the  denial of 
Appellant’s request for additional PDN, the undersigned Administrative Law Judge finds 
that Appellant has failed to meet her burden of proving by the preponderance of the 
evidence that  erred and that the denial must therefore be affirmed.  
Appellant clearly loses hours of care when on a break from school, but even Appellant’s 
representative and witnesses acknowledge that there does not need to be  
replacement for school hours as they only seek an additional  hours of PDN per day.  
Moreover, as argued by Respondent, Appellant can utilize her services in such a way to 
account for the scheduled school breaks and need for more PDN as Appellant has been 
approved for a significant amount of services and has the flexibility to use them as 
necessary.  For example, while Appellant’s total PDN equals  hours per day, it does 
not appear that Appellant needs to use hours of PDN on days when she has school, 
given the services provided by the school, Appellant’s CLS, and Appellant’s natural 
supports; and she can therefore save some of that daily PDN for days when she does 
not have school.  Similarly, Appellant would no longer need to use PDN to transport 
Appellant to-and-from school on days when Appellant does not have school and she 
can likewise use that PDN elsewhere.   
 
Overall, given Appellant’s significant services and her flexibility in using those services, 
Appellant has failed to meet her burden of proof or demonstrate that additional PDN 
hours are medically necessary.  The decision to deny her request must therefore be 
affirmed. 
 
 
 
 
 






