STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 14-011911

Issue No.: 2009

Case No.: H

Hearing Date: ovember 18, 2014
County: Wayne-District 35

ADMINISTRATIVE LAW JUDGE: Vicki Armstrong

HEARING DECISION

Following Claimant’s request for a hearing, this matter is before the undersigned
Administrative Law Judge pursuant to MCL 400.9 and 400.37; 42 CFR 431.200 to 431.250;
and 45 CFR 205.10. After due notice, a telephone hearing was held on November 18, 2014,
from Lansing, Michigan. Participants on behalf of Claimant included ||| of

ISSUE

Whether the Department properly determined that Claimant was not disabled for purposes of
the Medical Assistance (MA) benefit programs?

FINDINGS OF FACT

The Administrative Law Judge, based on the competent, material, and substantial evidence on
the whole record, finds as material fact:

(1) On October 30, 2013, Claimant applied for MA-P/Retro-MA benefits alleging
disability.

(2) On June 24, 2014, the Medical Review Team (MRT) denied Claimant’s
MA/Retro-MA application.

(3) On July 23, 2014, the Department sent Claimant notice that her application was
denied.

(4) On September 16, 2014, Claimant’s representative filed a timely request for a
hearing to contest the Department’s negative action.

(%) Claimant alleges disability based on a history of chronic obstructive pulmonary

disease, hypothyroidism, a benign fibrous histiocytoma, cardiac catheterization,
migraines, acute respiratory failure, and leukocytosis.

(6)  Claimant is a 58 year old woman whose birthday is ||| G-

(7) Claimant is 5’2" tall and weighs 142 Ibs.
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(8) Claimant completed high school.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Human Services Bridges
Administrative Manual (BAM), Department of Human Services Bridges Eligibility Manual
(BEM), and Department of Human Services Reference Tables Manual (RFT).

The Medical Assistance (MA) program is established by Title XIX of the Social Security Act, 42
USC 1396-1396w-5; 42 USC 1315; the Affordable Care Act of 2010, the collective term for the
Patient Protection and Affordable Care Act, Pub. L. No. 111-148, as amended by the Health
Care and Education Reconciliation Act of 2010, Pub. L. No. 111-152; and 42 CFR 430.10-.25.
The Department (formerly known as the Family Independence Agency) administers the MA
program pursuant to 42 CFR 435, MCL 400.10, and MCL 400.105-.112k.

Under the Medicaid (MA) program "Disability" is the inability to do any substantial gainful
activity by reason of any medically determinable physical or mental impairment which can be
expected to result in death or which has lasted or can be expected to last for a continuous
period of not less than 12 months. 20 CFR 416.905.

When determining disability, the federal regulations require several factors to be considered,
including: (1) the location/duration/frequencyl/intensity of an applicant's pain; (2) the
type/dosage/effectiveness/side effects of any medication the applicant takes to relieve pain; (3)
any treatment other than pain medication that the applicant has received to relieve pain; and
(4) the effect of the applicant’'s pain on his or her ability to do basic work activities.
20 CFR 416.929(c)(3). The applicant’s pain must be assessed to determine the extent of his
or her functional limitations in light of the objective medical evidence presented. 20 CFR
416.929(c)(94).

In determining whether you are disabled, we will consider all of your symptoms, including pain,
and the extent to which your symptoms can reasonably be accepted as consistent with
objective medical evidence, and other evidence. 20 CFR 416.929(a). Pain or other symptoms
may cause a limitation of function beyond that which can be determined on the basis of the
anatomical, physiological or psychological abnormalities considered alone. 20 CFR
416.945(e).

In evaluating the intensity and persistence of your symptoms, including pain, we will consider
all of the available evidence, including your medical history, the medical signs and laboratory
findings and statements about how your symptoms affect you. We will then determine the
extent to which your alleged functional limitations or restrictions due to pain or other symptoms
can reasonably be accepted as consistent with the medical signs and laboratory findings and
other evidence to decide how your symptoms affect your ability to work. 20 CFR 416.929(a).

The person claiming a physical or mental disability has the burden to establish it through the
use of competent medical evidence from qualified medical sources such as his or her medical
history, clinical/laboratory findings, diagnosis/prescribed treatment, prognosis for recovery
and/or medical assessment of ability to do work-related activities or ability to reason and to
make appropriate mental adjustments, if a mental disability is being alleged, 20 CFR 416.913.
An individual’s subjective pain complaints are not, in and of themselves, sufficient to establish
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disability. 20 CFR 416.908 and 20 CFR 416.929. By the same token, a conclusory statement
by a physician or mental health professional that an individual is disabled or blind is not
sufficient without supporting medical evidence to establish disability. 20 CFR 416.929.

A set order is used to determine disability. Current work activity, severity of impairments,
residual functional capacity, past work, age, or education and work experience is reviewed. If
there is a finding that an individual is disabled or not disabled at any point in the review, there
will be no further evaluation. 20 CFR 416.920.

If an individual is working and the work is substantial gainful activity, the individual is not
disabled regardless of the medical condition, education and work experience. 20 CFR
416.920(c).

If the impairment, or combination of impairments, do not significantly limit physical or mental
ability to do basic work activities, it is not a severe impairment(s) and disability does not exist.
Age, education and work experience will not be considered. 20 CFR 416.920.

Statements about pain or other symptoms do not alone establish disability. There must be
medical signs and laboratory findings which demonstrate a medical impairment. 20 CFR
416.929(a).

Medical reports should include —

(1) Medical history.

(2) Clinical findings (such as the results of physical or mental status
examinations);

(3) Laboratory findings (such as blood pressure, X-rays);

(4) Diagnosis (statement of disease or injury based on its signs and
symptoms). 20 CFR 416.913(b).

In determining disability under the law, the ability to work is measured. An individual's
functional capacity for doing basic work activities is evaluated. If an individual has the ability to
perform basic work activities without significant limitations, he or she is not considered
disabled. 20 CFR 416.994(b)(1)(iv). Basic work activities are the abilities and aptitudes
necessary to do most jobs. Examples of these include —

(1) Physical functions such as walking, standing, sitting, lifting, pushing,
pulling, reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;
(3) Understanding, carrying out, and remembering simple instructions;

(4) Use of judgment;
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(5) Responding appropriately to supervision, co-workers and usual work
situations; and

(6) Dealing with changes in a routine work setting. 20 CFR 416.921(b).

Medical findings must allow a determination of (1) the nature and limiting effects of your
impairment(s) for any period in question; (2) the probable duration of the impairment; and (3)
the residual functional capacity to do work-related physical and mental activities. 20 CFR
416.913(d).

The residual functional capacity is what an individual can do despite limitations. All
impairments will be considered in addition to ability to meet certain demands of jobs in the
national economy. Physical demands, mental demands, sensory requirements and other
functions will be evaluated. 20 CFR 416.945(a).

The Administrative Law Judge is responsible for making the determination or decision about
whether the statutory definition of disability is met. The Administrative Law Judge reviews all
medical findings and other evidence that support a medical source's statement of disability. 20
CFR 416.927(e).

When determining disability, the federal regulations require that several considerations be
analyzed in sequential order. If disability can be ruled out at any step, analysis of the next step
is not required. These steps are:

1.  Does the client perform Substantial Gainful Activity (SGA)? If
yes, the client is ineligible for MA. If no, the analysis
continues to Step 2. 20 CFR 416.920(b).

2. Does the client have a severe impairment that has lasted or is
expected to last 12 months or more or result in death? If no,
the client is ineligible for MA. If yes, the analysis continues to
Step 3. 20 CFR 416.920(c).

3. Does the impairment appear on a special listing of
impairments or are the client's symptoms, signs, and
laboratory findings at least equivalent in severity to the set of
medical findings specified for the listed impairment? If no, the
analysis continues to Step 4. If yes, MA is approved. 20 CFR
416.290(d).

4. Can the client do the former work that he/she performed
within the last 15 years? |If yes, the client is ineligible for MA.
If no, the analysis continues to Step 5. 20 CFR 416.920(e).

5. Does the client have the Residual Functional Capacity (RFC)
to perform other work according to the guidelines set forth at
20 CFR 404, Subpart P, Appendix 2, Sections 200.00-
204.00? If yes, the analysis ends and the client is ineligible
for MA. If no, MA is approved. 20 CFR 416.920(f).
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Based on Finding of Fact #5-#8 above this Administrative Law Judge answers:
Step 1: No.
Step 2: Yes.

Step 3: Yes. Claimant has shown, by clear and convincing
documentary evidence and credible testimony, her respiratory
impairments meet or equal Listing 3.02(A):

On F Claimant underwent a pulmonary function test. Her Forced Expiratory
Volume (FEV1) was 0.48, 0.48 and 0.44 before bronchodilator and 0.65, 0.65 and 0.65 after
bronchodilator. Claimant is 62 inches tall. Her Forced Vital Capacity (FVC) was 1.32, 1.28
and 1.15 before bronchodilator and 1.92, 1.88 and 1.80 after bronchodilator.

To meet Listing 3.02(A), Claimant’s FEVI must be equal to or less than 1.15. As evidenced by
her before bronchodilator FEV1 test scores of 0.48, 0.48 and 0.44, and after bronchodilator
scores of 0.65, 0.65 and 0.65, Claimant meets the listing. Based on an FEV1 of 21%
Predicted (Post-test is FEV1 28% Predicted), Claimant’s lung age is 139. She was diagnosed
with Severe Obstruction and Low Vital Capacity possibly due to restriction.

As a result, this Administrative Law Judge finds that Claimant may be considered presently
disabled at the third step. Based on this Administrative Law Judge’s review of Claimant's
medical records, Claimant meets Listing 3.02(A). This Administrative Law Judge will not
continue through the remaining steps of the assessment.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and conclusions of law,
decides the Department erred in determining Claimant is not currently disabled for MA/Retro-
MA eligibility purposes.

Accordingly, the Department’s decision is REVERSED, and it is ORDERED that:

1. The Department shall process Claimant's October 30, 2013, MA/Retro-MA
application, and shall award her all the benefits she may be entitled to receive, as
long as she meets the remaining financial and non-financial eligibility factors.

2. The Department shall review Claimant's medical condition for improvement in
December, 2015, unless her Social Security Administration disability status is
approved by that time.

3. The Department shall obtain updated medical evidence from Claimant’s treating
physicians, physical therapists, pain clinic notes, etc. regarding her continued
treatment, progress and prognosis at review.



Page 6 of 7
14-011911/VLA

It is SO ORDERED.

Vicki Armstrong
Administrative Law Judge
for Maura Corrigan, Director
Department of Human Services
Date Signed: 12/2/2014

Date Mailed: 12/2/2014

VLA/las

NOTICE OF APPEAL: A party may appeal this Hearing Decision in the circuit court in the
county in which he/she resides, or the circuit court in Ingham County, within 30 days of the
receipt date.

A party may request a rehearing or reconsideration of this Hearing Decision from the Michigan
Administrative Hearing System (MAHS) within 30 days of the mailing date of this Hearing
Decision, or MAHS may order a rehearing or reconsideration on its own motion.

MAHS may grant a party’'s Request for Rehearing or Reconsideration when one of the
following exists:

e Newly discovered evidence that existed at the time of the original hearing that could
affect the outcome of the original hearing decision;

e Misapplication of manual policy or law in the hearing decision which led to a wrong
conclusion;

e Typographical, mathematical or other obvious error in the hearing decision that affects
the rights of the client;

e Failure of the ALJ to address in the hearing decision relevant issues raised in the
hearing request.

The party requesting a rehearing or reconsideration must specify all reasons for the request.
MAHS will not review any response to a request for rehearing/reconsideration. A request must
be received in MAHS within 30 days of the date this Hearing Decision is mailed.
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A written request may be faxed or mailed to MAHS. If submitted by fax, the written request
must be faxed to (517) 335-6088 and be labeled as follows:

Attention: MAHS Rehearing/Reconsideration Request
If submitted by mail, the written request must be addressed as follows:
Michigan Administrative Hearings
Reconsideration/Rehearing Request

P.O. Box 30639
Lansing, Michigan 48909-8139

CC:






