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implemented by the federal regulations contained in 7 CFR 273.  The Department 
(formerly known as the Family Independence Agency) administers FAP pursuant to 
MCL 400.10, the Social Welfare Act, MCL 400.1-.119b, and Mich Admin Code, R 
400.3001 to .3015. 

The Child Development and Care (CDC) program is established by Titles IVA, IVE and 
XX of the Social Security Act, 42 USC 601-619, 670-679c, and 1397-1397m-5; the Child 
Care and Development Block Grant of 1990, PL 101-508, 42 USC 9858 to 9858q; and 
the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, PL 104-
193.  The program is implemented by 45 CFR 98.1-99.33.  The Department administers 
the program pursuant to MCL 400.10 and provides services to adults and children 
pursuant to MCL 400.14(1) and Mich Admin Code, R 400.5001-.5020. 

The burden is on the Department to show that it properly determined Claimant’s 
eligibility for FAP and CDC.  

When the Department presents a case for an administrative hearing, policy allows the 
Department to use the hearing summary as a guide when presenting the evidence, 
witnesses and exhibits that support the Department’s position. See BAM 600, page 28. 
But BAM 600 also requires the Department to always include the following in planning 
the case presentation: (1) an explanation of the action(s) taken; (2) a summary of the 
policy or laws used to determine that the action taken was correct; (3) any clarifications 
by central office staff of the policy or laws used; (4) the facts which led to the conclusion 
that the policy is relevant to the disputed case action; (5) the DHS procedures ensuring 
that the client received adequate or timely notice of the proposed action and affording 
all other rights.  See BAM 600 at page 28. This implies that the Department has the 
initial burden of going forward with evidence during an administrative hearing. 

Placing the burden of proof on the Department is a question of policy and fairness, but it 
is also supported by Michigan law. In McKinstry v Valley Obstetrics-Gynecology Clinic, 
PC, 428 Mich 167; 405 NW2d 88 (1987), the Michigan Supreme Court, citing Kar v 
Hogan, 399 Mich 529; 251 NW2d 77 (1979), said:  

The term “burden of proof” encompasses two separate meanings.  9 
Wigmore, Evidence (Chadbourn rev), § 2483 et seq., pp 276 ff.; McCormick, 
Evidence (3d ed), § 336, p 946.  One of these meanings is the burden of 
persuasion or the risk of nonpersuasion. 

The Supreme Court then added: 

The burden of producing evidence on an issue means the liability to an 
adverse ruling (generally a finding or a directed verdict) if evidence on the 
issue has not been produced. It is usually cast first upon the party who has 
pleaded the existence of the fact, but as we shall see, the burden may shift to 
the adversary when the pleader has his initial duty. The burden of producing 
evidence is a critical mechanism in a jury trial, as it empowers the judge to 
decide the case without jury consideration when a party fails to sustain the 
burden. 








