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funds or whether she could withdraw the funds in the IRA subject to prescribed 
penalties.  
 
Applicants for medical assistance must meet the asset requirements found in 
Department policy. The asset limit used by the Department was for the Medicare 
Savings Program for an asset group of one, which was . For all other SSI related 
MA categories, the asset limit is  for a group of one.  BEM 400(2/1/14) pp.7. In its 
decision denying the Claimant’s application, the Department determined that the 
Claimant’s application had to be denied because her IRA/Annuity exceeded the asset 
limit of . 
 
The Department in making its determination must determine whether the asset is 
available in order to count towards the asset limit. Policy found in BEM 400 provides: 
 
An asset must be available to be countable.  
 

Assets mean cash, any other personal property and real property. Real 
property is land and objects affixed to the land such as build-ings, trees 
and fences. Condominiums are real property. Personal property is any 
item subject to ownership that is not real property (examples: currency, 
savings accounts and vehicles). 
 
Available means that someone in the asset group has the legal right to 
use or dispose of the asset.  
 
Assume an asset is available unless evidence shows it is not available.  
BEM 400, pp. 6, 8. 

 
The Claimant established this IRA/Annuity on  by a deposit of 

  The IRA/Annuity policy was provided by the Claimant to the Department.  
Exhibit 1 pp.   The Policy Data Page of the Annuity provided to the Department, which 
forms a part of the Annuity documents, sets forth a surrender charge schedule which 
lists varying percentage based surrender fees based upon the year the surrender is 
made.  This provision notes that a Surrender Charge will apply only if the amount of the 
withdrawal exceeds the greater of (A) 10% of the Accumulation Value as of the last 
Policy Anniversary  (10% of the premium Payment if the withdrawal is made in the first 
policy year), less any prior Partial Withdrawals, made during the current Policy Year, 
that were free of Surrender Charges, OR (B) 10% of the current Accumulation Value, at 
the time of the withdrawal, less any prior Partial Withdrawals, made during the current 
Policy Year that were Free of Surrender Charges OR (C) that portion of the current 
Accumulation Value, at the time of the withdrawal, that exceeds the total Premium 
Payments made to this Policy.    
 
In the Contents Section of the IRA/Annuity policy, various terms and answers to specific 
questions are provided.  In the Definition Section titled Charges and Distributions, the 
following question is asked and answered:  
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binding contract that states she will begin getting funds monthly after her 
60th birthday. She has no access to these funds before then whatsoever.” 
Claimant Exhibit A.    

 
This letter from the agent whose title with the company indicates that he is a financial 
service professional for  does not reference any 
contractual provisions in the Annuity documents that support his statement “that she 
has no access to these funds whatsoever”, therefore, this letter does not change the 
written policy provisions set forth above that indicate that partial withdrawals and 
surrender of the policy may be made. It is also noted that at the time the Department 
made its decision to deny the Claimant’s application for Medicaid and Medicaid costs 
sharing, it did not have the Agent’s August 8, 2014 letter. It is also, however, determined 
that this information would not have changed the outcome or the determination of the 
Department. 
 
The analysis and reading of the entire IRA/Annuity information provided by the 
Claimant, indicates that the IRA/Annuity is available to the Claimant for partial 
withdrawals and/or surrender, notwithstanding the Claimant’s stated intent not to 
withdraw any such funds so that she would receive monthly after age  
Unfortunately, the Annuity documents do not provide for such interpretation.  
 
The Administrative Law Judge, based on the above Findings of Fact and Conclusions of 
Law, and for the reasons stated on the record, if any, finds that the Department acted in 
accordance with Department policy when it closed the Claimant Medical Assistance 
case due to her assets exceeding the asset limit established in BEM 400.  
 

DECISION AND ORDER 
 
Accordingly, the Department’s decision is AFFIRMED.  
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