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accurate representation of the arrangement with the financing company, that is not a 
true lease.  However, because the vehicle has negative equity, it does not affect 
Claimant’s eligibility.  If it were a leased vehicle it would not be owned, so it likewise 
would not be an asset. 
 
BEM 405 (7/1/14) sets forth the policy the Department is to follow when there is a 
“divestment”.  At page 1, 
 

Divestment results in a penalty period in MA, not ineligibility. Divestment policy 
does not apply to Qualified Working Individuals; see BEM 169. 

Divestment is a type of transfer of a resource and not an amount of resources 
transferred. 

Divestment means a transfer of a resource (see RESOURCE DEFINED below 
and in glossary) by a client or his spouse that are all of the following: 

Is within a specified time; see LOOK-BACK PERIOD in this item. 

Is a transfer for LESS THAN FAIR MARKET VALUE; see definition in 
glossary. 

Is not listed below under TRANSFERS THAT ARE NOT DIVESTMENT 

Note: See Annuity Not Actuarially Sound and Joint Owners and Transfers below 
and BEM 401 about special transactions considered transfers for less than fair 
market value. 

During the penalty period, MA will not pay the client’s cost for: 

LTC services. 
Home and community-based services. 
Home Help. 
Home Health. 

MA will pay for other MA-covered services. 

Resource means all the client’s and his spouse's assets and income. It includes all 
assets and all income, even countable and/or excluded assets, the individual or spouse 
receive.  BEM 405 p 1. 
 
Transferring a resource means giving up all or partial ownership in (or rights to) a 
resource. Not all transfers are divestment. 
 
Selling an asset for fair market value is not a divestment.  Conversely, selling an asset 
for less than fair market value IS a divestment. 
 



Page 4 of 6 
14-002232 

DTJ 
 

At pages 5 and 6 additional direction is found. 
 

The first step in determining the period of time that transfers 
can be looked at for divestment is determining the baseline 
date; see Baseline Date in this item. 

Once the baseline date is established, you determine the look-
back period. The look-back period is 60 months prior to the 
baseline date for all transfers made after February 8, 2006. 

Entire 
Period 

Transfers that occur on or after a client’s baseline date must 
be considered for divestment. In addition, transfers that 
occurred within the 60-month look-back period must be 
considered for divestment. 

Penalty 
Situation 

A divestment determination is not required unless, sometime 
during the month being tested, the client was in a penalty 
situation. To be in a penalty situation, the client must be eligible 
for MA (other than QDWI) and be one of the following: 

 In an LTC facility. 
 APPROVED FOR THE WAIVER; see BEM 106. 
 Eligible for Home Help. 
 Eligible for Home Health. 

Baseline 
Date 

A person’s baseline date is the first date that the client was 
eligible for Medicaid and one of the following: 

 In LTC. 
 APPROVED FOR THE WAIVER; see BEM 106. 
 Eligible for Home Health services. 
 Eligible for Home Help services 

 
As stated in BEM 400 (7/1/14) p 6, “Asset eligibility exists when the asset group's 
countable assets are less than, or equal to, the applicable asset limit at least one day 
during the month being tested.”     
 
If Claimant met the asset limit for any day in the month of October, and if she was not in 
one of the penalty situations, then it seems she was eligible.  “Asset eligibility exists 
when the asset group's countable assets are less than, or equal to, the applicable asset 
limit at least one day during the month being tested.”  BEM 400, p 6. 
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The Department did not satisfy its burden of showing that it acted in accordance with 
Department policy when it denied Claimant’s MA application. 
 
The Administrative Law Judge, based on the above Findings of Fact and Conclusions of 
Law, and for the reasons stated on the record, if any, finds that the Department failed to 
satisfy its burden of showing that it acted in accordance with Department policy when it 
denied Claimant’s application for MA. 
 

DECISION AND ORDER 
 
Accordingly, the Department’s decision is REVERSED. 
 
THE DEPARTMENT IS ORDERED TO BEGIN DOING THE FOLLOWING, IN 
ACCORDANCE WITH DEPARTMENT POLICY AND CONSISTENT WITH THIS 
HEARING DECISION, WITHIN 10 DAYS OF THE DATE OF MAILING OF THIS 
DECISION AND ORDER: 
 
1. Redetermine Claimant’s retroactive MA benefit eligibility for the months of 

October, November, and December 2013, based upon the January 2, 2014, 
application.  Once the Department has made a determination of eligibility or lack 
thereof for MA benefits, the Department shall notify Claimant in writing of the 
determination.  

  
 

 
 
 
Date Signed:  8/14/2014 
 
Date Mailed:   8/14/2014 
 
DTJ / jaf 

Darryl T. Johnson
Administrative Law Judge

for Maura Corrigan, Director
Department of Human Services

 
 
NOTICE OF APPEAL:  A party may appeal this Hearing Decision in the circuit court in 
the county in which he/she resides, or the circuit court in Ingham County, within 30 days 
of the receipt date. 
 
A party may request a rehearing or reconsideration of this Hearing Decision from the 
Michigan Administrative Hearing System (MAHS) within 30 days of the mailing date of 
this Hearing Decision, or MAHS may order a rehearing or reconsideration on its own 
motion.   
 






