STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2013-65088

Issue No.: 2009; 4009

Case No.: H
Hearing Date: ecember 12, 2013
County: Wexford

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

Following Claimant’s request for a hearing, this matter is before the undersigned
Administrative Law J udge pursuantto MCL 400.9 and 400.37; 42 CFR431.200t o
431.250; and 45 CF R 205.10. After due notice, anin -person hearing was held on
December 12, 2013, at the Wexford County Department of Human Servic es
(Department) office. Claimant and his mot her personally appeared and testified.

Participants on behalf of the Department included Eligibilit Spec ialist -
ﬁ and Family Independence Managerﬂ
ISSUE

Did the Department properly deny Claimant’s Medical Assi stance (MA), Retro-MA and
State Disability Assistance (SDA) application?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

1. On March 28, 2013, Claimant filed an applicati on for MA/Retro-MA and
SDA benefits alleging disability.

2. On May 28, 2013, the Medical Review Team (MRT) denied Claimant’s
application for MA/Retro-MA and SDA for lack of duration. (Depart Ex. A,
pp 29-30).

3. On June 6, 2013, the department caseworker sent Claimant notice that his
application for MA/Retro-MA and SDA had been denied.

4. On August 8, 2013, Cla imant filed a request for a hearing to c ontest the
department’s negative action.
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10.

11.

12.

On October 23, 2013, the State Hearing Review Team (SHRT) found the
medical evidence of record indicates that Claimant’s condition is improving
or is expected to improve within 12 months from the date of onset or from
the date of surgery.  Therefore, MA-P and SDA are denied for lack of
duration. (Depart Ex. B, pp 1-2).

Claimant had applied for Social Security disability benefits at the time of
the hearing.

Claimant is a 30 year old man w hose birthday is _

Claimant is 5'11” tall and weighs 250 Ibs.

Claimant does not have an alc ohol or drug history. Claimant smokes a
half a pack of cigarettes a week.

Claimant has a driver’s license and has been unable to drive since his
September, 2013, back surgery.

Claimant has a high school education through special education.
Claimant is not currently working. Claimant last worked in 2000.
Claimant alleges disabi lity on the basis of recurrent L5-S1 disc herniation
to the right with severe degenerat ive disc disease, microdiscectomy

March, 2013, status post partial thyroidectomy for nonmalignant condition,
lumbago, asthma, hypertension, depression, anxiety, cervicalgia.

13. Claimant’'s  impairments have lasted, or are expected to last, continuous ly

14.

for a period of twelve months or longer.

Claimant’s complaints and allegations concer ning his impairm ents and
limitations, when c onsidered in light of all objective medical evidence, as
well as the record as a whole, reflec t an individual who is so impaired as
to be incapable of engaging in any substantial gainful activity on a regular
and continuing basis.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is estab lished by Title XIX of the Social Sec urity
Act and is implemented by T itle 42 of the C ode of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Bridges Reference Manual (RFT).
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The State Disability A ssistance (SDA) program which pr ovides financial ass istance for
disabled persons is established by 2004 PA 344. The Department of Human Service s
(DHS or department) admin isters the SDA program pursuant to MCL 400.10, et seq.,
and MAC R 400.3151-400.3180. Department polic ies ar e found in the Bridg es
Administrative Manua | (BAM), the Bridges Elig ibility Manual (B EM) and the Bridges
Reference Manual (RFT).

Statutory authority for the SDA program states in part:

(b) A person with a phy sical or mental impairment whic h
meets federal SSI disability standards, except that the
minimum duration of the disa bility shall be 90 days.
Substance abuse alone is not defined as a basis for
eligibility.

In order to receive MA benefits based upon disa bility or blindness, claimant must be
disabled or blind as defined in T itle XVI of the Social Security Act (20 CFR 416.901).
DHS, being authorized to make such dis ability determinations, utilizes the SSI definition
of disability when making medical decisions on MA applications. MA-P (disability), also
is known as Medicaid, which is a program designated to help public  assistance
claimants pay their medical expenses. Mi  chigan administers the federal Medicaid
program. In assessing eligibility, Michigan utilizes the federal regulations.

Relevant federal guidelines provide in pertinent part:
"Disability" is:

.. . the inability to do any subs tantial gainful activ ity by
reason of any medically dete rminable physical or menta |
impairment which ¢ an be expect ed to result in death or
which has lasted or can be expec ted to last for a continuous
period of not less than 12 months. 20 CFR 416.905.

The federal regulations require t hat seve ral considerations be analyzed in s equential
order:

... We follow a set order to determine whether you are
disabled. We review any current work activity, the severity
of your impairment(s), your residual functional capacity, your
past work, and your age, educati on and work experience. [f
we can find that you are disabled or not disabled at any point
in the review, we do not review your claim further. 20 CF R
416.920.

The regulations require that if disability can be ruled out at any step, analysis of the next
step is not required. These steps are:
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1. If you are working and the wo rk you are doing is substantial
gainful activity, we will find that you are not dis abled
regardless of your medical condition or your age, education,
and work experienc e. 20 CFR 416.920(b). If no, the
analysis continues to Step 2.

2. Does the client have a severe impairment that has lasted or
is expected to last 12 months or more or result in deat h? If
no, the client is ineligible for MA.  If yes, the analysis
continues to Step 3. 20 CFR 416.909(c).

3. Does the impairment appear on a special Listing of
Impairments or are the clie nt's symptoms, signs, and
laboratory findings at least equiv alent in severity to the set
of medical findings s pecified for the listed im pairment that
meets the duration requirement? If no, the analysis
continues to Step 4. If yes, MA is approved.

20 CFR 416.920(d).

4. Can the client do the former work that he/she performed
within the last 15 years? If yes, the client is ineligible for MA.
If no, the analys is continues to Step 5. Sections 200.00-
204.00(f)?

5. Does the client hav e the Residual Func tional Capacity
(RFC) to perform other work according to the guidelines set
forthat 20 CFR 404, Subpart P, Appendix 2, Sections
200.00-204.007? This step consi ders the residual functiona |
capacity, age, education, and past work experience to see if
the client can do other work. If yes, the analysis ends and
the client is ineligible for MA. If no, MA is approved. 20 CFR
416.920(9g).

At application Claimant has the burden of proof pursuant to:

. .. You must provide medical evidence showing that you
have an im pairment(s) and how seve re it is during the time
you say that you are disabled. 20 CFR 416.912(c).

Federal regulations are very specific regarding the type of medical evidence required by
claimant to establish statutory disability. The regulati ons essentially require laboratory
or clinical medical re ports that corroborate claimant’s claims or claimant’s physicians’
statements regarding disability. These regulations state in part:

Medical reports should include --
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(1) Medical history.

(2) Clinical findings (such as the results of physical or
mental status examinations);

(3) Laboratory findings (such as ultrasounds, X-rays);

(4) Diagnosis (statement of di sease or injury based on its
signs and symptoms). 20 CFR 416.913(b).

Statements about your pain or other symptoms will not al one establish that you are
disabled; there must be medical signs and laboratory findings which show that you have
a medical impairment. 20 CFR 416.929(a). T he medical evidenc e must be complete
and detailed enough to allow us to mak e a determination about whether you are
disabled or blind. 20 CFR 416.913(d).

Information from other sources may also help us to understand how your impairment(s)
affects your ability to work. 20 CFR 416.913( e). You can only be found dis abled if you
are unable to do any substantial gainful activity by reason of any medically determinable
physical or mental impairment which can be ex pected to result in death, or which has
lasted or can be expected to last for a co ntinuous period of not less than 12 months.
See 20 CF R 416.905. Your impairment must re sult from anatomical, physiologic al, or
psychological abnormalities which are demons trable by medically acc eptable clinica |
and laboratory diagnostic techniques. 20 CFR 416.927(a)(1).

Applying the sequential analys is herein, Claimant is not ine ligible at the first step as
Claimant is not currently working. 20 CFR 416.920(b). The analysis continues.

The second step of the analysis looks at a two-fold assessment of duration and severity.
20 CFR 416.920(c). This second step is a de min imus standard. Rulinga ny
ambiguities in Claimant’s favor, this Administrative Law Judge (ALJ) finds that Claimant
meets both. The analysis continues.

The third step of the analysis looks at whether an individual meets or equals one of the
Listings of Impairments. 20 CFR 416.920(d). Claimant  does not. The analys is
continues.

The fourth step of th e analysis looks at the ab ility of the ap plicant to return to past
relevant work. This step ex amines the physical and mental dem ands of the work done
by Claimant in the past. 20 CFR 416.920(f). In this case, Claimant has a history of less
than gainful employment. As such, there is no past work for Claimant to perform, nor
are there past work skills to transfer to other work occupations. Accordingly, Step 5 of
the sequential analysis is required.
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The fifth and final step of the analysis applie s the biographical data of the applic ant to
the Medical Vocational Grids to determine the residual functional capacity of the
applicant to do other work. 20 CFR 416.920(g). See Felton v DSS 161 Mich. App 690,
696 (1987). Once Claimant reaches Step 5 in the sequential review process, Claimant
has already established a prima facie case of disability.  Richardson v Secretary of
Health and Hum an Services, 735 F2d 962 (6 ™ Cir, 1984). At that point, the burden of
proof is on the state to prove by substant ial evidence that Claim ant has the residual
functional capacity for substantial gainful activity.

Claimant was admitted to t he hospital on 9/19/13 through 9/20/13 with a diagnosis of
acute flare of chronic low back pain. He has been dealing with chronic neck andlo w
back pain since a motor vehicle accident on 9/18/11. He underwent a microdiscectomy
L5-S1 in March, 2013. He had reportedly went for his first physical ther apy session
since surgery on 9/19/13 and star ted developing back pain after this session. He was
hospitalized and plac ed on the Dilaudid PCA to help with is discomfor t. Baclofen was
increased and an M RI of the Iumbar spine on 9/19/13 showed a large residua | or
recurrent central to right paramedian disc  herniation L4-L5 impact ing the ventral right
aspect of the thecal sac and impacting the fo ~ rming right L5 nerve root. Additional
epidural fibrosis is present. Accordi ng to Claimant, he was discharged on 9/20/13,
because the physician read the wrong MRI instead of the newly taken 9/19/13 MRI.

The medical documentation shows Claimant was readmitted to the hospital on 9/22/1 3
and his MRI dated 9/19/13 was then read which sh owed the large residual or recurrent
central to right param edian disc herniation L4-L5 impacting the vent ral right aspect of
the thecal sac and impactingt he forming right L5 nerve root. Due to th e severely
degenerative disc with two massive herniations at the same level a redo wo uld require
fusion to preventin  stability. He un derwentare do disc ectomy and a bilatera |
posterolateral fusion L5-S1 with Biomet Polaris rods with il iac crest graft, local bone
graft and ProOsteon 500R bone graft substitute. His blood pressure this hospitaliz ation
was low at times, getting down to 91/41 on the day of surgery. At the time of discharge,
his last recorded blood pressure was 127/71. He was discharged on 9/26/13.

Claimant c redibly testified that he is stillin e xcruciating pain. He us es a cane to
ambulate due to the continued weakness in his right leg. He has constant numbness
and tingling in both legs and feet. Heis under a 5 pound weight restriction since his
spinal fusion in September, 2013. He also has pain and muscle spasms in his neck.

In December, 2013, Claimant’s treating physician indicated Claimant has a history of
neck pain, low back pain, hypertension, as thma, depression and anxiety. Claimant
recently had surgery on the lum bar spine. He needs help at home, as he is unablet o
do household c hores lik e cleaning and meal preparation.  The physician opined that
Claimant is unable to work at thi s time and wil | likely be unable to work for at least the
next 4-6 months.
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Claimant is 30 years ol d, with a special education high sc hool equivalent education.
Claimant’s medical r ecords are consistent with his testimony that he is unable to
engage in even a full range of s edentary work on a r egular and continuing basis. 20
CFR 404, Subpart P. Appendix 11, Section 201.00(h). See Social Security Ruling 83-
10; Wilson v Heckler, 743 F2d 216 (1986).

The Department has failed to  provide vocational e vidence which establishes that
Claimant has the residual func tional capac ity for substantia | gainful activity and that
given Claimant’s age, education, and work experience, there are significant numbers of
jobs in the national economy which Clai mant could perform  despite Claimant’'s
limitations.

Therefore, based on Claimant’s unsuccessful March, 2013, microdiscectomy, leading to
a second redo discec tomy and a bilateral pos terolateral fusion L5-S1 in September,
2013, and his treating physicia n'’s opin ion that Claimant will be unable  to work for
another 4-6 months, this Administrative Law Judg e concludes Claimant has met
durational requirements and is disabled for purposes of the MA program.

A person is consider ed disabled for purposes of SDA if the person has a physical or
mental impairment which meet s federal SSI disability standar ds for at least 90 days.
Receipt of SSI or RSDI benefit s based upon disability or blin dness or the receipt of MA
benefits based upon disability or blindness automatically qualifie s an individual as
disabled for purposes of the SDA program. Ot her specific financial and non-financial
eligibility criteria are  found in BEM 261. Inasmuch as Claimant has been found
“disabled” for purposes of MA, he must al so be found “disabled” for purposes of SDA
benefits.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides the department erred in determining Claimant is not currentl y disabled
for MA/Retro-MA and SDA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The department shall process Claim ant’s March 28, 2013, MA/Retro-MA
and SDA application, and shall awar d him all the benefits he may be
entitled to receive, as long as he meets the remaining financiala nd
non-financial eligibility factors.

2. The department shall rev iew Claimant’s medica |cond ition for
improvement in December, 2014, unless his Social Security
Administration disability status is approved by that time.
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3. The department shall obtain updated medical evidence from Claimant’s
treating physicians, physical therapists, pain clinic notes, etc. regarding his
continued treatment, progress and prognosis at review.

It is SO ORDERED.

O 2 Qo
’

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: December 13, 2013

Date Mailed: December 13, 2013

NOTICE OF AP PEAL: The claimant may appeal the Dec ision and Order to Circu it
Court within 30 days of the receipt of the Decision and Order or, i f a timely Request for
Rehearing or Reconsiderati on was made, within 30 days of  the receipt date of the
Decision and Order of Reconsideration or Rehearing Decision.

Michigan Administrative Hearing Syst em (MAHS) may order a rehearing or
reconsideration on either its own motion or at the request of a par ty within 30 days of
the mailing date of this Dec ision and Order . MAHS will not order a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request (60 days for FAP cases).

A Request for Rehearing or Reconsideration may be granted when one of the following
exists:

e Newly discovered evidence that existed at the time of the or iginal hearing that
could affect the outcome of the original hearing decision;

e Misapplication of manual policy or law in the hearing decision which led to a
wrong conclusion;

e Typographical, mathematical or other obvious error in the hearing decision that
affects the rights of the client;

e Failure of the ALJ to address in the hearing decision relevant issues raised in the
hearing request.
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The Department, AHR or the clai mant must specify all reas ons for the request. MAHS
will not review any response to a request for rehearing/reconsideration. A request must
be received in MAHS within 30 days of the date the hearing decision is mailed.
The written request must be faxed to (517) 335-6088 and be labeled as follows:
Attention: MAHS Rehearing/Reconsideration Request

If submitted by mail, the written request must be addressed as follows:

Michigan Administrative Hearings

Reconsideration/Rehearing Request
P.O. Box 30639

Lansing, Michigan 48909-07322

VLA/las

CC:






