STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2013-56675
Issue No.: 2009

Case No.: H
Hearing Date: ebruary 4, 2014
County: Gratiot

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

Following Claimant’s r equest for a hearing, this matter is before the undersigned
Administrative Law J udge pursuantto MCL 400.9 and 400.37; 42 CFR431.200t o
431.250; and 45 CF R 205.10. After due notice, anin -person hearing was held on
February 4, 2014, from Lansing, Michigan. Claimant, represented bym of
# personally appear edandt estified. Participant s on behalf of the

epartment of Human Services (Department) included Lead Worker

ISSUE

Whether the Department proper |y denied Claimant’s application for the Medical
Assistance (MA) and Retroactive Medical Assistance (Retro-MA) programs?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On August 8, 2012, Claimant appli ed for MA/Retro-MA benefit s alleging
disability.

(2)  On September 10, 2012, the M edical Review T eam (MR T) denied
Claimant’s MA/Retro-MA for lack of duration. (Depart Ex. A, pp 19-20).

(3)  On September 18, 2012, the department caseworker sent Claimant notice
that his application was denied.

(4) On December 13, 2012, Claimant f iled a request for a hearing t o contest
the department’s negative action.

(5)  OnJuly 18, 2013, the State Hear ing Review Team (SHRT) upheld the
denial indicating Claimant retained the capacity to perform light exertiona |
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tasks that avoid greater than concentrated exposure to pulmonary irritants.
(Depart Ex. B, pp 1-2).

(6) Claimant has a history of chronic back pain, neck pain, degenerative disc
disease and nerve damage.

(7)  Claimant does not have a driver’s license due to a DUI conviction.

(8) Claimantis a 48 yearold manw hose birthday is m
Claimant is 5’7" tall and weighs 150 Ibs. Claimant completedah Ig
school education and last worked in October, 2011.

(9) Claimant was appealing the denial of Social Security disability at the time
of the hearing.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is established by Subchapter XIX of Chapter 7 of
The Public Health & Welfare Act, 42 USC 1397, and is administered by the Department,
(DHS or department), pursuant to MCL 400.10 et seq. and MCL 400.105. Department
policies are found in the Bridges Adminis trative Manual (BAM), the Bridges Elig ibility
Manual (BEM), and the Reference Tables Manual (RFT).

Disability is defined as the inability to do any substantial gainful activity by reason of any
medically determinable phys ical or mental im pairment which can be expected to result
in death or which has lasted or can be expect ed to last for a continuous period of not
less than 12 months. 20 CFR 416.905(a). The person claimi ng a physical or mental
disability has the burden to esta blish it through the us e of competent medical evidenc e
from qualified medical sources such as his  or her medical history, clinica l/laboratory
findings, diagnosis/prescri bed treatment, prognosis for recovery and/or medical
assessment of ability to do work-related ac tivities o r ability to reason and make
appropriate mental adjustments, i f a mental disab ility is alleged. 20 CRF 413 .913. An
individual’'s subjective pain com plaints ar e not, in and of themselves, sufficient to
establish disab ility. 20 CF R 416.908; 2 0 CFR 4 16.929(a). Similarly, conclusor y
statements by a physician or mental health professional that an individual is disabled or
blind, absent supporting medical evidence, is insufficient to establish disability. 20 CFR
416.927.

When determining disability, t he federal regulations require several factors to be
considered including: (1) the location/duration/frequency/intensity of an applicant’s pain;
(2) the type/dosage/effectiveness/side effects of any medication t he applicant takes to
relieve pain; (3) any treatment other t han pain medication that the applicant has
received to relieve pain; and, (4) the effect of the applicant’s pain on his or her ability to
do basic work activities. 20 CFR 416.929(c)(3). The applicant’s pain must be assessed
to determine the ext ent of his or her functi onal limitation(s) in light of the objective
medical evidence presented. 20 CFR 416.929(c)(2).
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In order to determine whether or not an individual is disabled, federal regulations require
a five-step sequential evaluation process be utilized. 20 CFR 416.920(a)(1). The five-
step analy sis requires the trier of fact to cons ider an individual’s current work activit vy;
the severity of the impairment(s) both in duration and whether it meets or equals a listed
impairment in Appendix 1; residual functional capacity to det ermine whether an
individual can perform past relev ant work; and residual functiona | ca pacity along with
vocational factors (e.g., age,  education, and work experienc e) to determine if an
individual can adjust to other work. 20 CFR 416.920(a)(4); 20 CFR 416.945.

If an individual is found disabled, or not disabled, at any step, a determination or
decision is made with no need to evaluate s ubsequent steps. 20 CFR 416.920(a)(4). If
a determination cannot be made that an individual is disabl ed, or not disabled, at a
particular step, the next step is required. 20 CFR 416.920(a )(4). If an impairment does
not meet or equal a listed impairment, anindi  vidual’s residual functional capacity is
assessed before moving from  Step 3 to Step 4. 20 CF R 416.920(a)(4); 20 CFR
416.945. Residual f unctional capacity is the most an indiv idual can do d espite the
limitations based on all relevant evidence. 20 CF R 945(a)(1). An individual’'s residua |
functional capacity assessment is eval  uated at both Steps 4 and 5. 20 CFR
416.920(a)(4). In determining disability, an i ndividual’s functional capac ity to perform
basic work activities is evaluated and if found that the individ ual h as the ability to
perform basic work activities without significant limitation, disability will not be found. 20
CFR 416.994(b)(1)(iv). In general, the i ndividual has the responsibility to prove
disability. 20 CFR 4 16.912(a). An impairment or combi nation of impairments is not
severe if it does not signific antly limit an i ndividual’s physical or m ental ability to do
basic work activities. 20 CFR 416.921(a ). The in dividual ha s the resp onsibility t o
provide evidence of prior work experience; e fforts to work; and any other factor showing
how the impairment affects the ability to work. 20 CFR 416.912(c)(3)(5)(6).

As outlined above, the first step looks at the i ndividual’s current work activity. In the
record presented, Claimant is not involved in substantial gainful activity and testified that
he has not worked since October, 2011. Therefore, he is not disqualified from receiving
disability benefits under Step 1.

The severity of the individ ual’s alleged impairment(s) i s considered under Step 2. The
individual bears the burden to present suffi cient objective medical evidenc e to
substantiate the alleged disab ling impairments. In order to be considered disabled for
MA purpos es, the impairment must be se  vere. 20 CFR 916. 920(a)(4)(ii); 20 CFR
916.920(b). An impairment, or co mbination of impairments, is severe if it signific antly
limits an in dividual’s physical or mental ability to do basic wo rk activities regardless of
age, education and work exper ience. 20 CFR 916.920(a)(4)(ii); 20 CFR 916.920(c).
Basic work activities means the abilities and aptitudes necessary to do most jobs. 20
CFR 916.921(b). Examples include:

1. Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, or
handling;

2. Capacities for seeing, hearing, and speaking;
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3. Understanding, carrying out, and remembering simple
instructions;

4. Use of judgment;

5. Responding appropriately to supervision, co-workers
and usual work situations; and

6. Dealing with changes in a routine work setting. /d.

The second step allows for dismissal of a di  sability claim obviously lacking in medical
merit. Higgs v Bowen, 880 F2d 860, 862 ( CA 6, 1988). The severity requirement may
still be employed as an admin istrative convenience to screen o ut claims that are totally
groundless solely from a medical standpoint. /d. at 863 citing Farris v Sec of Health and
Human Services, 773 F2d 85, 90 n.1 (CA 6, 1985). An impairment qu alifies as non-
severe only if, regardless of a claimant’'s age, education, or work experience, the
impairment would not affect the claimant’s ability to work. Salmi v Sec of Health and
Human Services, 774 F2d 685, 692 (CA 6, 1985).

In the pres ent case, Claimant alleges disability due to chronic back pain, neck pain,
degenerative disc disease and nerve damage.

Claimant’s thoracic spine MR | in January, 2011, showed no ev idence of a focal disc
herniation, significant central canal or fora minal stenosis at any level. L2-L3 had mild
biforaminal stenosis and L5-S1 had moderate left and mild right foraminal stenosis. The
cervical spine MRI revealed mild left fora minal stenosis at C4-C5, moderate left and
mild right foraminal st enosis at C5-C6 and moderate left foraminal stenosis at C6-C7.
The lumbar spine MRI indicate d mild biforaminal stenosis at L2-L3 and L4- L5. There
was also moderate left and mild right foraminal stenosis at L5-S1.

In February, 2012, a physician’s assistant completed a Medical Needs form on behalf of
Claimant, indicating he did not have a medical need for assistance with activities of daily
living. The PA also specified that Claimant could work at his usual occupation with a 50
pound weight restriction and could work at any job.

In July, 2012, Claimant was admitted to the hospital with pneumonia. He was
discharged 7 days later with a discharge di agnosis of sepsis, pneumonia, chronic
obstructive pulmonary disease, hypokalemia, acute respiratory failure, alcohol abuse,
electrolyte disturbance, gram-positive bacterium, hyponatremia and anemia.

On April 9, 2013, Claimant’'s  treating physician complete d a Residual Functional
Capacity Questionnaire. Claimant is diagnosed with chronic back pain and degenerative
disc disease. The physician indicated Claimant is able to stand or walk less than 2
hours in an 8-hour workday and sit about 1 hour in an 8- hour workday. Claimant is
limited to frequently li fting no m ore than 20 pounds.  The physician noted Claimant
experiences side effects of dizz iness and drowsiness due to the medications he is
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prescribed. The physician opine d that Claimant is not physically capable of working an
8-hour day, 5 days a week on a sustained basis.

As previously noted, Claimant bears the burden to pr esent sufficient objective medical
evidence to substantiate the alleged disab ling impair ment(s). As summarized abov e,
the Claimant has presented so me limited medical ev idence establishing that he does
have some physica | limitations on his ab ility to perform basic work activities. The
medical ev idence has established that Cla imant has an impair ment, or combination
thereof, that has more than a de minimis effect on the Claimant’s basic work activities.
Further, the impairments have lasted conti nuously for twelve months; therefore,
Claimant is not disqualified from receipt of MA-P benefits under Step 2.

In the third step of the seque ntial analysis of a disability claim, the trier of fact must
determine if the indiv idual’s impairment, or combination of impairm ents, is listed in
Appendix 1 of Subpart P of 20 CFR, Part 404. Claimant has alleged physical disabling
impairments due to chronic ba ck pain, neck pain, degenerative disc disease and nerv e
damage.

Listing 1.00 (musculoskeletal s ystem), Li sting 3.00 (respirator y system) and Listing
11.00 (neurological) were cons idered in light of the obje ctive evidenc e. Claimant’s
limitations do not satisfy the te rms of Listing 1.04 for disorders of the back. Claimant is
not functionally limited and the evidence does not support the medical findings required
by Listing 1.04 such as a co ndition that results in c ompromise of a nerv e root with
evidence of nerve root compression, spinal arachnoiditis or lum bar spinal stenosis
resulting in pseudoc laudication established by findi ngs on appropriate medically
acceptable imaging and manif ested by chr onic pain and weakness. In addition,
Claimant’s limitations do not satisfy the terms of Listi ng 1.02 for major dysfunction of a
joint. Claimant is not functionally limited and the evidence does not support the required
medical findings required by Listing 1.02 such as gr  oss anatomical def ormity and
chronic joint pain and stiff ness with s igns of limitat ion of motion or other abnormal
motion of the affected joint. Objective te sts do not show joint space narrowing, bony
destruction, or ankylosis of the affected joint with a resulting inability to perform fine and
gross movements effectively. Claimant’s limitations also do not satisfy the terms of
Listing 3.00 and Listing 11.00.

Based on the foregoing, it is found that Cla imant’s impairment(s) do not meet the intent
and severity requirement of a listed impai rment; therefore, Cla imant cannot be found
disabled, or not disabled, at Step 3. Acc  ordingly, Claimant’s e ligibility is considered
under Step 4. 20 CFR 416.905(a).

The fourth step in analyzing a disability claim requires an assessment of the individual’s
residual f unctional capacity (“RFC”) and pas trelevantem ployment. 20CF R
416.920(a)(4)(iv). An individual is not disabled if he/she can perform past relevant work.
Id.; 20 CFR 416.960(b)(3). Past relevant wo rk is work that has been performed within

the past 15 years that was a substantial gainful activity and that lasted long enough for
the individual to lear n the position. 20 CF R 416.960(b)(1). Vocational fact ors of age,
education, and work experience, and whet her the past relevant employment exists in

significant numbers in the national economy are not considered. 20 CFR 416.960(b)(3).
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RFC is as sessed based on impairment(s) and any r elated symptoms, such as pain,
which may cause physical and mental limitations that affect what can be done in a work
setting. RFC is the most that can be done, despite the limitations.

Claimant has a history of less than gainful employment. As such, there is no past work
for Claima nt to perform, nor are there past work skills tot ransfer to other work
occupations. Accordingly, Step 5 of the sequential analysis is required.

In Step 5, an assessment of the individua I's residual functional capac ity and age,
education, and work experience is consider ed to determine whet her an adjustment to
other work can be made. 20 CFR 416.920( 4)(v). At the time of h earing, Claimant was
48 years old and was, thus, considered to be a younger individual for MA-P purposes.
Claimant has a high school education. Disabi lity is found if an indiv idual is unable t o
adjust to other work. Id. At this pointin the analysi s, the burden shifts from the
Claimant to the Department to present proof that the Claimant has the residual capacity
to substantial gainful employment. 20 CFR 416.960(2); Richardson v Sec of Health and
Human Se rvices, 735 F2d 962, 964 (CA 6, 1984). While a vocational expert is no t
required, a finding supported by  substantial evidence that the individual has th e
vocational qualifications to perform specif  ic jobs is needed to meet the burde n.
O’Banner v Sec of Health and Human Services , 587 F2d 321, 323 (CA 6, 1978).
Medical-Vocational guidelines found at 20 CFR Subpart P, Appendix IlI, may be used to
satisfy the burden of proving that the individual can perform specific jobs in the nation al
economy. Heckler v Campbell, 461 US 458, 467 (1983); Kirk v Secretary, 667 F2d 524,
529 (CA 6, 1981) cert den 461 US 957 (1983). The age for younger individuals (under
50) generally will not serious ly affect the ability to  adjust to other work. 20CF R
416.963(c). Where an individual has an impairment or combi nation of impairments that
results in both strength limit ations and non-exertional limi tations, the rules in Subpart P
are considered in determining whether a finding of disabled may be possible based on
the strength limitations alone, and if not, the rule(s) re flecting the individual’s maximum
residual st rength capabilities, age, educ ation, and work  experience, provide the
framework for consideration of how much an individual’s wor k capabilit y is further
diminished in terms of any type of jobs that would contradict the non-limitations. Full
consideration must be given to all releva  nt facts of a case in accordance with the
definitions of each factor to provide adjudicative weight for each factor.

In this case, the evidence reveals that Cla imant suffers from ch ronic back pain, neck
pain and degenerativ e disc dis ease. The objec tive medical evidence on the MRI's
indicate Claimant has mild biforaminal st enosis at L2-L3 and moderate left and mild
right foraminal stenosis at L5-S1. He also has mild left foraminal stenosis at C4-C5 and
moderate left and mild right foraminal sten osis at C5-C6 and m oderate left foraminal
stenosis at C6-C7.

Claimant’s limitations do not satisfy the terms of Listing 1.04 for disorders of the back.
The evidence does not support the medical findings required by Listing 1.04. His
condition does not result in ¢ ompromise of a nerve root with ev idence of nerve root
compression, spinal arachnoiditis, or lumbar spinal stenosis resulting in
pseudoclaudication.
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Claimant’s treating physician opined Claimant could not work an 8-hour day, 5 days a
week. However, the physician also indica ted Claimant could frequently lift 20 pounds.
Frequently is defined on the Re sidual Functional Capacity Questionnaire completed by
the physician as 1/3 — 2/3 of the 8-hour work day. The phy sician also specif ied
Claimant could stand or walk for 2 hours and sit for 1 hour. Cla  imant’s physician’s
opinion is given limited weight due to the ¢ ontradictions in the assessment as well as
the objective medical evidence presented in the MRI’s.

In light of the foregoing, it is found that Claimant main tains the residual functiona |
capacity for work activities on a regular an d continuing basis which includes the ab ility
to meet the phys ical and ment al demands required to perform at least light work as
defined in 20 CF R 416.967(b). After review of the ent ire reco rd using the Medical-
Vocational Guidelines [20 CFR 404, Subpar t P, Appendix Il] as a gu ide, specifically
Rule 202.13, it is found that Claimant is not dis abled for purposes of the MA-P program
at Step 5.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of
law, finds Claimant not disabled for purposes of the MA-P/Retro-MA benefit programs.

Accordingly, it is ORDERED:

The Department’s determination is AFFIRMED.

’ J

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: February 13, 2014

Date Mailed: February 13, 2014

NOTICE OF APPE AL: The Claimant may appeal the De cision and Order to Circuit
Court within 30 days of the receipt of the Decision and Order or, i f a timely Request for
Rehearing or Reconsiderati on was made, within 30 days of  the receipt date of the
Decision and Order of Reconsideration or Rehearing Decision.

Michigan Administrative Hearing Syst em (MAHS) may order a rehearing or
reconsideration on either its own motion or at the request of a par ty within 30 days of
the mailing date of this Dec ision and Order . MAHS will not or der a rehearing or
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reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request (60 days for FAP cases).

A Request for Rehearing or Reconsideration may be granted when one of the following
exists:

e Newly discovered evidence that existed at the time of the or iginal hearing that
could affect the outcome of the original hearing decision;

e Misapplication of manual policy or law in the hearing decision which led to a
wrong conclusion;

e Typographical, mathematical or other obvious error in the hearing decision that
affects the rights of the client;

e Failure of the ALJ to address in the hearing decision relevant issues raised in the
hearing request.

The Department, AHR or the clai mant must specify all reas ons for the request. MAHS
will not review any response to a request for rehearing/reconsideration. A request must
be received in MAHS within 30 days of the date the hearing decision is mailed.
The written request must be faxed to (517) 335-6088 and be labeled as follows:
Attention: MAHS Rehearing/Reconsideration Request

If submitted by mail, the written request must be addressed as follows:

Michigan Administrative Hearings

Reconsideration/Rehearing Request
P.O. Box 30639

Lansing, Michigan 48909-07322

VLA/las

CcC:






