STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2013-56488
Issue No.: 3005
Case No.: _

Hearing Date:  January 16, 2014
County: Livingston 15

ADMINISTRATIVE LAW JUDGE: Susanne E. Harris

HEARING DECISION FOR CONCURRENT BENEFITS
INTENTIONAL PROGRAM VIOLATION

Upon the request for a hearing by the Depar tment of Human Services (Department),
this matter is before the undersigned Administ rative Law Judge pursuant to MCL 400.9
and in ac cordance with Titles 7, 42 and 45 of the Code of Federal Regu lations,
particularly 7 CFR 273.16, and with Mich Admin Code, R 400.3130 and R 400.3178.
After due notice, a teleph one hearing was held on January 16, 2014 from Lansing,
Michigan. The Depar tment was represented by ||l of the Office of Inspector
General (OIG).

X Particiiants on behalf of Res  pondent included: || anc his witness

ISSUES

1. Did Respondent receive an over-issuance (OI) of [X] Food Assistance Program
(FAP) benefits that the Department is entitled to recoup?

2. Did Respondent, by clear and convincing evidence, commit an Intentional Program
Violation (IPV)?

3. Should Respondent be dis qualified from receiving [X] Food Assis tance Program
(FAP)

FINDINGS OF FACT

The Administrative Law Judge, based ont  he competent, material, and substantial
evidence on the whole record, finds as material fact:

1.  The Department’s OIG filed a hearing request on July 5, 2013 to establish an Ol of
benefits received by Respondent as a resu It of Respondent having received FAP
benefits from Michigan and using them out of state and, as such, allegedly
committed an IPV.
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2. The OIG [X has requested that Respondent be disqualified from receiving program
benefits.

3. Respondent was a recipient of [X] FAP benefits issued by the Department.

4. On the Assistance Applic ation si gned by Respondent on February 11, 2010,
Respondent reported that he intended to stay in Michigan.

5. Respondent was aware of the responsibility to report changes in his residence to
the Department.

6. Respondent had no apparent ph ysical or m ental impairm ent that would limit the
understanding or ability to fulfill this requirement.

7. Respondent began using [X] FAP benefits outside of th e State of Michigan on
March 12, 2010.

8. The OIG i ndicates that the time period t hey are considering the fraud period is
May 1, 2010 to January 31, 2011.

9.  During the alleged fraud period,  Respondent was is sued $[jjij n X FAP
benefits from the State of Michigan.

10. During the alleged fraud period, Res pondent was not issued [X] FAP benefits from
another state.

11. This was Respondent’s [X first alleged IPV.

12. A notice of hearing was mailed to Res  pondent at the last known address and
<] was not returned by the US Post Office as undeliverable.

CONCLUSIONS OF LAW

Department policies are contained in the Department of Human Service s Bridges
Administrative Manual (BAM), Department of Human Services Bridges Eligibility Manual
(BEM), and Department of Human Services Re ference Tables Manual (RFT). Prior to
August 1, 2008, Department policies were contained in the De partment of Human
Services Program Administra tive Manuals (PAM), Depar tment of Human Services
Program Eligibility Manual (PEM), and Department of Hu  man Services Reference
Schedules Manual (RFS).

[ ] The Family Independence Program (FIP) wa s established pursuant to the Personal
Responsibility and W ork Opportunity Reconc iliation Act of 1996, PL 104-193, and 42
USC 601 to 679c. The Depar  tment (formerly known as the Family Independenc e
Agency) administers FIP pursuant to MC L 400.10 and 400.57a and Mich Admin Code,

R 400.3101 to .3131.
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X] The Food Assistance Program (FAP) [fo rmerly known as the Food Stamp program]
is established by the Food Stamp Act of 1977, as ame nded, 7 USC 2011 to 2036a and
is implemented by the federal regulations containedin7 CFR 271.1 to 285.5. The
Department (formerly known as the Fam ily Independence Agency) administers FAP
pursuant to MCL 400.10 and Mich Admin Code, R 400.3001 to .3015.

[] The Medical Ass istance (MA) program is es tablished by the Title XIX of the Soc ial
Security Act, 42 USC 1396-1396w-5, and is implemented by 42 CFR 400.200 to
1008.59. The Department of Human Services (  formerly known as the Family
Independence Agency) administers the MA program pursuant to MCL 400.10 and MCL
400.105.

PROCEDURAL HIST ORY: The hearingwas originally schedul ed to commence on
October 7, 2013 and it was adjourned at the Respondent’s re quest, as the Respondent
protested that he did not get a hearingpa  cket. The hearing was resc heduled for
January 16, 2013, and the Resp ondent again protest ed that he did not get a he aring
packet. The Administrative Law Judge che cked with the scheduling Department and it
was reported that a hearing packet had been sent to the Respondent’s last known
address that the Respondent confirmed on the record.

The proper mailing an d addressing of a letter cr eates a presumption of receipt. That
presumption may be rebutted by evidenc e. Stacey v Sankovic h, 19 Mi ch A pp 638
(1969); Good v Detroit Automobile Inter-Insurance Exchange, 67 Mich App 270 (1976).
In this case, the Administrative Law Judge determines that the evidence is insufficient to
rebut the presumption that  the Respondent receiv  ed the hearing pack et. The
Administrative Law Judge did the proceed with the hearing.

The Department’s OIG requests IPV hearings for the following cases:

e FARP trafficking Ols that are not forw arded to the
prosecutor,

e prosecution of welfare fraud or FAP trafficking is declined
by the prosecutor for ar eason other than lack  of

evidence, and

= the total Ol amount fort he FIP, SDA, CDC, MA and
FAP programs is SjjjjjJj or more, or
= the total Ol amount is less than S and

the group has a previous IPV, or

the alleged IPV involves FAP trafficking, or

the alleged fraud involves ¢ oncurrent receipt of
assistance (see BEM 222), or

the alleged fraud is committed by a
state/government employee.

>
>
>
>

BAM 720 (2012), p. 10.
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Intentional Program Violation

Suspected IPV means an Ol exists for which all three of the following conditions exist:

e Theclient intentionally failedt o report information or
intentionally gave incomplete or inaccurate information
needed to make a correct benefit determination, and

e The client was clearly and co rrectly instructed regarding
his or her reporting responsibilities, and

e The client has no apparent physical or mental impairment
that limits his or  her understanding or ab ility to fulfill
reporting responsibilities.

e Bridges Administrative M anual (BAM) 700 (2011), p. 6;
BAM 720, (2012) p. 1.

An IPV requires that the Department establish by clear and convincing evidence that the
client has intentionally withheld or misrepresented information for the purpose of
establishing, maintaining, increasing or  preventing r eduction of program benefits or
eligibility. BAM 720, p. 1 (emphasis in original); se e also 7 CF R 273(e)(6). Clear and
convincing evidence is evidence sufficient to result in a clear and firm belief that the
proposition is true. See M Civ JI 8.01.

DHS alleged Respondent int entionally failed to report a change in residency to DHS
resulting in improper FAP benef it issuances. To be eligible for FAP benefit s, a person
must be a Michigan resident. BEM 220 (2012), p. 1. For FAP benefits, a person is
considered a resident whil e living in Mic higan for any purpose other than a vacation,
even if there is no intent to remain in the state permanent ly or indefinitely . /d. Eligible
persons may include persons who entered the stat e with a job commitment or to seek
employment or students (this includes students living at home during a school break.)
Id.

A requirement to the IPV claim is that Respondent lost Michigan residenc y. A loss of
Michigan residency does not ne cessarily coincide with leaving the State of Michigan.
DHS has no known polic ies preventing people from traveling outside of Michigan,
though there is a DHS policy concerning the duration a per son can be abs ent from a
household before the per sonis considered out of the household. FAP be nefit group
composition policy st ates that clients absent from a home for longer than 30 days ar e
not considered temporarily absent. BEM 212 (2012), pp. 2, 3; in other words, if a person
is out of a home long er than 30 days, they are no lon ger in the home. The absence
may last longer than 30 days if the absent person is in a hospital and there is a plan for
the absent person to return home. The policy is not necessarily directly applic able to
residency, but it seems reasonab le to allow clients a 30-day period before residency in
another state is established; the 30-day period beginning wit h a client’s first out-of-
Michigan food purchase.
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Based on t he presented evidenc e, Respondent is found to not be a Michigan resident
as of 4/11/10; 30 days after Responden t first accessed FAP benefits outside of
Michigan. The Respondent test ified that he never lost his Mic higan residency becaus e
he was only ever out of state to job sear ch. This testimony is not found to be
persuasive or credible, as the evidenc e indicates that the Respondent us ed his FAP
benefits in Michigan sporadically and often times for only a few days and only once for a
two week period and once for a 10 day peri od of time. The remaining time the
Respondent accessed his FAP in other states,  but the great majority of th e time his
FAP was used in Georgia.

Though Respondent is found to not be a Mi chigan resident as of 4/11/10, this does not
prove that an IPV was committ ed. DHS as sumed that Respo ndent purposely failed t o
report a change in residency to continue receiving F AP benefits from Michigan. T he
Respondent testified that he informed his case  worker at all times that he was job
searching in [ij 't is plausible that Respondent reported a change in residency but
that DHS failed to ac t on Res pondent’s reporting. DHS was not able to presentan vy
written statement from Respon dent that claimed residency in M ichigan during a period
when Res pondent was known t o be outside of Michigan. DHS also could not provide
evidence of a verifiable repor  ting system t hat established the failure to change
Respondent’s address was the fault of Res pondent. This is somewhat supportive of
finding that Respondent did not commit fraud.

It is possible that Respondent maintained  Michigan residency while buy ing his food
elsewhere for several months. It i s possible that Respondent always intended to return
to Michigan. Thoug h there are possib ilities that Resp ondent was a Mich igan resid ent
between 4/11/10 and 1/31/11, it is improbable. Cons ideration was also given to the
proximity between Respondent’s reported address and the states in which FAP benefits
were accessed. Respondent reported an addr  ess known to be several hours from
Georgia and Florida. If the address and state were in closer proximity , a loss of
residency becomes less likely. The ample di stance is supportive of a finding that
Respondent lost Michigan residency.

DHS did not allege t hat Respondent conc urrently received FAP benefits fr om multiple
states. Unless Respondent received FAP benefits from more than one state, there is no
apparent motive for Respondent’ s alleged fraud; this presum es that Respondent could
have received FAP benefits from the state in which Respondent resid ed. Without
evidence of a financial incentiv e, a contention of fraud is much less persuasive. Based
on the presented evidence, DHS failed to est ablish that Respondent inten tionally failed
to report a change in residency. Accordingly, it is found that DHS failed to establish that
Respondent committed an IPV. Even though DHS failed to es tablish that Respondent
committed an IPV, it must still be determined wheth er an over-issuance of benefits
occurred.

Disqualification

A court or hearing decision that finds a client committed IPV di squalifies that client from
receiving program benefits. BAM 720, p. 12. A disqualified recipient remains a member

5
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of an active group as long as he lives with them, and other eligible group members may
continue to receive benefits. BAM 720, p. 12. Because it has already been determined
that the evidence does not establish th at the Respondent committed an IPV, t he
Administrative Law J udge is not orderingt hat the R espondent be disqualified from
receiving FAP benefits in this case.

Over-issuance

When a client group receives more benefits than they are entitled to receive, the
Department must attempt to recoup the Ol. BAM 700 (2011), p. 1. An Ol is the amount
of benefits issued to the client group in excess of what they were eligible to receive. /d.
Recoupment is a DHS action to identify and recover a benefit Ol. /d. For over-issued
benefits to clients who are no longer receiv ing benefits, DHS may request a hearing for
debt establishment and coll ection purpos es. The hearing dec ision determines the
existence and collectability of a debtto  the agency. BAM 725 (  2012), p. 13. Over-
issuance balances on inactive ¢ ases must be repaid by lump su m or monthly cas h
payments unless collection is s uspended. /d. at 6. Other debt collection methods
allowed by DHS regulations include: cash payments by clie nts, expunged FAP benefits,
State of Michigan tax refunds and lottery winnings, federal salarie s, federal benefits and
federal tax refunds. /d. at 7.

Establishing whether DHS or Respondent was at fault for the Ol is of no importance to
the collectability of over-issued FAP benefit s because DHS may collect the Ol in either
scenario. Determining which party is at f ault may affect the Ol period. There is
insufficient evidence that Respondentis  at fault for the Ol. Its  hould be noted that
Respondent’s use of FAP benefits outside of Michigan is unpersuasive evidence of fault
because there is no r eason for a client to belie ve that such use is improper. It is found
that the Ol was due to DHS error.

For Ols caused by DHS error, the amount is affected by the full standard of promptness
(SOP) for change processing and the negative action period. BAM 705 (2012), pp. 4-5.
Clients must report changes in circumstance that pot entially affect eligibility or benefit
amount. BAM 105 (2012), p. 7. Changes must be reported wit hin 10 days of receiving
the first payment reflecting the ¢ hange. /d. Other changes must be reported within 10
days after the client is aware of them. /d. For non-income changes, DHS is to complete
the FAP eligibility determination and required case actions in time to affect the benefit
month that occurs ten days after the change is reported. /d.

DHS alleged that FAP benefits were over-i  ssued to Respondent over the period of
5/1/10-1/31/11 due to Respondent’s loss of Michigan residency. It was found above that
Respondent was not a Michigan resident as of 4/11/10. Allowing 10 days for reporting of
the change and 10 days to calculate the benefit month affected results in a date of
5/1/10 and an effective benefit mont h of 5/10. It is found that the FAP benefit Ol period
was correctly determined to be from 5/1/10-1 /31/11. DHS established that Respondent
received a total of $[Ji)j in F AP benefits from the State of Mich igan over the period
of5/1/10-1/31/11. Accordingly, DHS establ ished an Ol of $ ||| in FAP benefits for
the period of 5/1/10-1/31/11.

6
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DECISION AND ORDER

The Administrative Law Judge, based upon the above Findings of Fact and Conclusions
of Law, and for the reasons stated on the record, concludes that:

1. Respondent [X] did not commit an IPV of [X] FAP by clear and convincing evidence.

2. Respondent [X] did receive an Ol of program benef its in the amou nt of $ |||l
from the following program(s) DX] FAP [_] FIP [_] MA.

The Department is ORDERED to [X initiate recoupment procedures for the amount of
in accordance with Department policy.

s/

Susanne E. Harris
Administrative Law Judge
for Maura Corrigan, Director
Department of Human Services
Date Signed:_1/17/14

Date Mailed:_1/17/14

NOTICE: The law pr ovides that within 30 days of receipt of the above Decision and
Order, the Respondent may appeal it to the circuit court for the county in which he/she
lives.

SEH/tb

CC:






