STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2013-28253
Issue No.: 2009; 4031
Case No.:

Hearing Date: ay g, 3
County: Mason

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

This matter is before the undersigned Ad ministrative Law Judge upon Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearinga nd appeal process. After due notice, a
telephone hearing was commenced on May 8, 2013, from Lansing, Michigan. Claimant
personally appeared and test ified. Participants on behalf of the Department of Human
Services (Department) included Eligibility Specialist |}

During the hearing, Claimant wa ived the time period for the i ssuance of this decision in
order to allow for the submission of addi tional medical evidence. The new evidenc e
was forwarded to the State Hear ing Review Team (“SHRT”) for consideration. On July
26, 2013, t he SHRT f ound Claimant was not disabled. This m atter is no w before t he
undersigned for a final decision.

ISSUE

Whether the Department of Human Serv ices (the department) properly denied
Claimant’s application for Medical Ass istance (MA-P), Retro-MA and State Dis ability
Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  On October 25, 2012, Claimant filed an application for MA-P, Retro-MA
and SDA benefits alleging disability.

(2) OnJanuary 17, 2013, the Medical Review Team (MRT) denied Claimant’s
application for MA-P and Retro-MA i ndicating that she was capable of
performing other work. SDA was denied due to lack of duration. (Depart
Ex. A, pp 1-2).
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(3) OnJanuary 23, 2013, the departm ent caseworker se nt Claimant notice
that her application was denied.

(4) On February 1, 2013, Claimant filed a request for a hearing to contest the
department’s negative action.

(5) On April 15,2013, the State  Hearing Review T eam (SHRT) found
Claimant was not disabled and retai ned the capacity to perform a wide
range of light work. S DA was denied because the nature and severity of
Claimant’s impairments woul d not preclude work activity for 90 days.
(Depart Ex B, pp 1-2).

(6) Claimant has a history of fi bromyalgia, depressi on, mild chronic

spondylosis, chronic pain, osteoarthriti s, chronic cervicalgia, cervical
radiculopathy and arthritis.

(7) Claimantis a43 yearoldwo  man whos e birthday is m
Claimant is 5’1” tall and weighs 125 Ibs. Claimant completed high school.

(8) Claimant was appealing the denial of Social Securi ty disability benefits at
the time of the hearing.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is established by Subchapter XIX of Chapter 7 of
The Public Health & Welfare Act, 42 USC 1397, and is administered by the Department,
(DHS or department), pursuant to MCL 400.10 et seq. and MCL 400.105. Department
policies are found in the Bridges Adminis trative Manual (BAM), the Bridges Elig ibility
Manual (BEM), and the Reference Tables Manual (RFT).

The State Disability A ssistance (SDA) program which pr ovides financial ass istance for
disabled persons is established by 2004 PA 344. The Department of Human Services
(DHS or department) admin isters the SDA program pursuant to MCL 400.10, et seq.,
and Mich Admin Code, Rules 400.3151-400.3180. Department policies are found in the
Bridges Administrative Manual (BAM), th e Bridges Eligibilit y Manual (BEM) and the
Reference Tables Manual (RFT).

Current legislative amendments to the Act delineate eligibility criteria as implemented by
department policy set forth in program manual s. 2004 PA 344, Se c. 604, es tablishes
the State Disability Assistance program. It reads in part:

Sec. 604 (1). The department sha Il operate a state di sability
assistance program. Except as provided in subsection (3),
persons eligible for this program shall includ e needy citizens
of the United States or aliens exempt from the Supplemental
Security Income citizenship re quirement who are at least 18
years of age or emancipated minors meeting one or m ore of
the following requirements:
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(b) A per son with a physical or mental impairment whic h
meets federal SSl disab ility standards, exce pt that the

minimum duration of the dis ability shall be 90 days.
Substance abuse alone is not defined as a basis for
eligibility.

Specifically, this Act provides minimal cash assistance to individuals with some type of
severe, temporary disability which prevent s him or her from engaging in substantial
gainful work activity for at least ninety (90) days.

Disability is defined as the inability to do any substantial gainful activity by reason of any
medically determinable phys ical or mental im pairment which can be expected to result
in death or which has lasted or can be expect ed to last for a continuous period of not
less than 12 months. 20 CFR 416.905(a). The person claimi ng a physical or mental
disability has the burden to esta blish it through the us e of competent medical evidenc e
from qualified medical sources such as his  or her medical history, clinica l/laboratory
findings, diagnosis/prescri bed treatment, prognosis for recovery and/or medical
assessment of ability to do work-related ac tivities o r ability to reason and make
appropriate mental adjustments, i f a mental disab ility is alleged. 20 CRF 413 .913. An
individual's subjective pain com plaints ar e not, in and of themselves, sufficient to
establish disab ility. 20 CF R 416.908; 2 0 CFR 4 16.929(a). Similarly, conclusory
statements by a physician or mental health professional that an individual is disabled or
blind, absent supporting medical evidence, is insufficient to establish disability. 20 CFR
416.927.

When determining disability, t he federal regulations require several factors to be
considered including: (1) the location/duration/frequency/intensity of an applicant’s pain;
(2) the type/dosage/effectiveness/side effects of any medication t he applicant takes to
relieve pain; (3) any treatment other t han pain medication that the applicant has
received to relieve pain; and, (4) the effect of the applicant’s pain on his or her ability to
do basic work activities. 20 CFR 416.929(c)(3). The applicant’s pain must be assessed
to determine the ext ent of his or her functi onal limitation(s) in light of the objective
medical evidence presented. 20 CFR 416.929(c)(2).

In order to determine whether or not an individual is disabled, federal regulations require
a five-step sequential evaluation process be utilized. 20 CFR 416.920(a)(1). The five-
step analy sis requires the trier of fact to cons ider an individual’s current work activit vy;
the severity of the impairment(s) both in duration and whether it meets or equals a listed
impairment in Appendix 1; residual functional capacity to det ermine whether an
individual can perform past relev ant work; and residual functiona | ca pacity along with
vocational factors (e.g., age,  education, and work experienc e) to determine if an
individual can adjust to other work. 20 CFR 416.920(a)(4); 20 CFR 416.945.

If an individual is found disabled, or not disabled, at any step, a determination or
decision is made with no need to evaluate s ubsequent steps. 20 CFR 416.920(a)(4). If
a determination cannot be made that an individual is disabl ed, or not disabled, at a
particular step, the next step is required. 20 CFR 416.920 (a)(4). If an impairment does
not meet or equal a listed impairment, an indi  vidual’s residual functional capacity is
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assessed before moving from  Step 3 to Step 4. 20 CF R 416.920(a)(4); 20 CFR
416.945. Residual f unctional capacity is the most an indiv idual can do d espite the
limitations based on all relevant evidence. 20 CF R 945(a)(1). An individual’s residual
functional capacity assessment is eval  uated at both Steps 4 and 5. 20 CFR
416.920(a)(4). In determining disability, an i ndividual’s functional capac ity to perform
basic work activities is evaluated and if found that the individ ual h as the ability to
perform basic work activities without significant limitation, disability will not be found. 20
CFR 416.994(b)(1)(iv). In general, the indi vidual has the responsibility to prove
disability. 20 CFR 4 16.912(a). An impairment or combi nation of impairments is not
severe if it does not signific antly limit an i ndividual’'s physical or mental ability to do
basic work activities. 20 CFR 416.921(a ). The in dividual ha s the resp onsibility t o
provide evidence of prior work experience; e fforts to work; and any other factor showing
how the impairment affects the ability to work. 20 CFR 416.912(c)(3)(5)(6).

As outlined above, the first step looks at the i ndividual’s current work activity. In the
record presented, Claimant is not involved in substantial gainful activity and testified that
she has not worked since 2007. Theref ore, she is not dis qualified from receiving
disability benefits under Step 1.

The severity of the individ ual’s alleged impairment(s) i s considered under Step 2. The
individual bears the burden to present suffi cient objective medical evidenc e to
substantiate the alleged disa bling impairments. In order to be considered disabled for
MA purpos es, the impairment must be se  vere. 20 CFR 916. 920(a)(4)(ii); 20 CFR
916.920(b). An impairment, or co mbination of impairments, is severe if it signific antly
limits an in dividual’s physical or mental ability to do basic wo rk activities regardless of
age, education and work exper ience. 20 CFR 916.920(a)(4)(ii); 20 CFR 916.920(c).
Basic work activities means the abilities and aptitudes necessary to do most jobs. 20
CFR 916.921(b). Examples include:

1. Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, or
handling;

2. Capacities for seeing, hearing, and speaking;

3. Understanding, carrying out, and remembering simple
instructions;

4. Use of judgment;

5. Responding appropriately to supervision, co-workers
and usual work situations; and

6. Dealing with changes in a routine work setting. /d.

The second step allows for dismissal of a di  sability claim obviously lacking in medical
merit. Higgs v Bowen, 880 F2d 860, 862 ( CA 6, 1988). The severity requirement may
still be employed as an admin istrative convenience to screen o ut claims that are totally

4



2013-28253/VLA

groundless solely from a medical standpoint. /d. at 863 citing Farris v Sec of Health and
Human Services, 773 F2d 85, 90 n.1 (CA 6, 1985). An impairment qualif ies as non-
severe only if, regardless of a claimant’'s age, education, or work experience, the
impairment would not affect the claimant’s ability to work. Salmi v Sec of Health and
Human Services, 774 F2d 685, 692 (CA 6, 1985).

In the present case, Claimant alleges disability due to fi bromyalgia, depression, mild
chronic spondylosis, chronic pain, osteoarth ritis, chronic cervicalgia, cervical
radiculopathy and arthritis.

On August 15, 2013, Claimant arrived int  he emergency department in a whee Ichair.
Claimant had been stung by a b ee and has a history of anaphyla xis to bee stings. She
had used her epi pen. She was discharged in stable c ondition, with a diagnosis of an
accidental injury to her thumb with application of the epi pen.

On August 19, 2012, Claimant went to t he emergency department complaining of
chronic neck pain. She had neck surgery several y ears ago. The pain s tarts on the
right side of her neck and radiates into the right shoulder. She cannot rotate her neck to
the left. S he appear ed in moderate distre ss. She had limited range of motion and
muscles spasm torticollis to the right. S he also had a muscle spasm in her back with
muscle tenderness of the right  trapezius, right medial scapul a and torticollis right.
Cervical x-rays were compar ed with previous x-rays from 12/3/10. The changes seen
were a dextroconvex spinal curvatur e and mild chronic spondylos is. She was
administered Toradol and Valium providing relief for her symptoms.

On September 27, 2012, Claimant presented to the emergency department with chronic
neck pain. She stated that her neck pain increased on the right side and radiated into
her right arm with associated paresthesias, intermittent numbness, cold and weakness .
Her neck was supple with muscle spas  m with mild decreas ed range of motion in
rotation and side bending to the left. She also had a slight decreased sensation to light
touch at the right C5- C6 dermatome. Sh e was administered T oradol, and prescribed
Tylenol with codeine on discharge.

On October 3, 2012, a C-spi ne MRI without contrast reveal ed a large irregular broad
base disc bulge at C5-C6 with r ight paracentral component and re sultant moderate to
severe neural foraminal narrowing.

On December 3, 2012, Claim ant presented to the emergen cy department complaining
of waking with bilater al wrist pain and chr onic pain in her neck and arm. Shewa s
administered Toradol and discharged in stable condition.

On January 2, 2013, Claimant went to the emergency department complaining of
hematuria, fever and r ecovering from upper re spiratory infection sy mptoms. She wa s
diagnosed with a urinary tr act infection, prescribed an antibiotic and disc harged in
stable condition.
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On January 29, 2013, Claimant consulted  with a neurosurgeon. The neurosurgeon
found no evidence of focal deficit . However, she did have a reduced biceps reflex and
possibly some mild biceps weak ness. Her intrinsic hand muscles were nor mal. There
is no atrophy, no fasc iculations, no autonomic changes, no refl exloss. T he gait and
Romberg are normal. The  neurosurgeon opined that Claimant wa s neurologically
intact. There is no ev idence of spinal cord changes. Her family does have a history of
spine disease. The neurosur geon indicated that Clamant was probably going to need
operative intervention, which will need to be an anterior approach.

On March 7, 2013, a physician’s assistant co mpleted a medical ex amination report on
Claimant. Claimant was diagnos ed with fibromyalgia, osteoarthritis, chronic neck pain,
depression and vitamin D deficiency. Claimant had mild suprapubic tenderness and full
range of motion. The examining physician’s  assistant indicated Claimant’s condition
was stable. Claimantwas limited to occasionally lifting lesst han 10 pounds, and
standing or walking for less than 2 hours in an 8-hour workday.

On March 17, 2013, Claimant w ent to the emergency department with a flare of chronic
neck pain. She was administered Toradol and disch arged in stable condition with a
diagnosis of chronic cervicalgia.

As previously noted, Claimant bears the burden to pr esent sufficient objec tive medical
evidence to substantiate the alleged disab ling impair ment(s). As summarized abov e,
Claimant has presented some limited medical evidence establishing that she does have
some physical limitations on her ability to per form basic work activities. The medica |
evidence has established that Claimant has an impairment, or combination thereof, that
has more than a de minimis effect on Claimant’s basic work activities. Further, the
impairments have las ted continuous ly for twelve months; t herefore, Claim ant is not
disqualified from receipt of MA-P benefits under Step 2.

In the third step of the seque ntial analysis of a disability claim, the trier of fact must
determine if the indiv idual’s impairment, or combination of impairm ents, is listed in
Appendix 1 of Subpart P of 20 CF R, Part 404. Claim ant has alleged physical an d
mental disabling impairments due to fibromyalgia, depression, mild chronic spondylosis,
chronic pain, osteoarthritis, chronic cervicalgia, cervical radiculopathy and arthritis.

Listing 1.00 (musculoskeletal s ystem), Li sting 12.00 (mental di sorders) and Listing
14.00 (immune system disorders), were consider ed in light of the objective evidence.
Based on the foregoing, itis found that Claimant’s impairment(s) does no t meet the
intent and severity requirement of a list ed impairment; therefore, Claimant cannot be
found disabled at Step 3. Acco rdingly, Claimant’s eligibility is considered under Step 4.
20 CFR 416.905(a).

The fourth step in analyzing a disability claim requires an assessment of the individual’s
residual f unctional capacity (“RFC”) and pas trelevantem ployment. 20CF R
416.920(a)(4)(iv). An individual is not disabled if he/she can perform past relevant work.
Id.; 20 CFR 416.960(b)(3). Past relevant work is work that has been performed within

the past 15 years that was a substantial gainful activity and that lasted long enough for
the individual to lear n the position. 20 CFR 416.960(b)(1). Vocational fact ors of age,
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education, and work experience, and whet her the past relevant employment exists in
significant numbers in the national economy are not considered. 20 CFR 416.960(b)(3).
RFC is as sessed based on impairment(s) and any r elated symptoms, such as pain,
which may cause physical and mental limitations that affect what can be done in a work
setting. RFC is the most that can be done, despite the limitations.

Claimant has a history of less than gainful employment. As such, there is no past work
for Claima nt to perform, nor are there past work skills tot ransfer to other work
occupations. Accordingly, Step 5 of the sequential analysis is required.

The fifth and final step of the analysis applie s the biographical data of the applic ant to
the Medical Vocational Grids to determine the residual functional capacity of the
applicant to do other work. 20 CFR 416.920(Q).

See Felton v DSS 161 Mich. App 690, 696 (1987) . Once Claimant reaches Step 5 in
the sequential review process, Cl aimant has already es tablished a prima facie case of
disability. Richardson v Secretary of Health and Human Services, 735 F2d 962 (6" Cir,
1984). At that point, the burden of proof is on the state to prove by substantial evidence
that Claimant has the residual functional capacity for substantial gainful activity.

After a careful review of the credible and s ubstantial evidence on the whole record, this
Administrative Law Judge finds that Cla imant’s exertional and  non-exertiona |
impairments render Claimant unable to engage in a full r ange of even sedentary work
activities on a regular and continuing bas is. 20 CFR 404, Subpar tP. Appendix 11,
Section 201.00(h). See Soc ial Security Ruling 83-10; Wilson v Heckler, 743 F2d 216
(1986).

In this case, Claimant’s neurosurgeon opi  ned that Claimant will be needing back
surgery which is supported by Claimant’s C-spine MRI. This evidence, as already
noted, does rise to statutory disability. Iti s noted that at review Claimant’s surgery will
be assessed as controlling with regards to continuing eligibility.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides the department erred in determining Claimant is not currentl y disabled
for MA/Retro-MA and SDA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The department shall process Claimant’s October 25, 2012, MA/Retro-MA
and SDA application, and shall award her all the benefits she may be
entitled to receive, as long as s he meets the remaining financiala nd
non-financial eligibility factors.

2. The department shall rev iew Claimant’'s medica |cond ition for
improvement in August, 2014, unless her Social Sec urity Administration
disability status is approved by that time.
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3. The department shall obtain updated medical evidence from Claimant’s
treating physicians, physical therapists, pain clinic notes, etc. regarding
her continued treatment, progress and prognosis at review.

It is SO ORDERED.

Dt 2 U
.

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: August 21, 2013

Date Mailed: Auqust 22, 2013

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.

Claimant may request a rehearing or reconsideration for the following reasons:

o A rehearing MAY be granted if there is newly discovered evidence that
could affect the outcome of the original hearing decision.
oA reconsideration MAY be granted for any of the following reasons:

= misapplication of manual policy or law in the hearing decision,

= typographical errors, mathematical erro r, or other obvious errors in the
hearing decision that effect the substantial rights of the claimant:

= the failure of the ALJ to address other relevant issues in the hearing decision.

Request must be submitted through the local DHS office or directly to MAHS by mail at
Michigan Administrative Hearings
Reconsideration/Rehearing Request
P. O. Box 30639
Lansing, Michigan 48909-07322
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