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HEARING DECISION 

Following Claimant’s  r equest for a hearing, this matter is before the undersigned 
Administrative Law Judge pursuant to MCL 400.9 and 400.37; 7 CFR 2 73.15 to 273.18; 
42 CF R 431.200 to 431.250; 45 CFR 99. 1 to 99.33; and 45 CFR 205.10.   After due 
notice, an in-person hearing wa s held on November 5, 2013, from Lapeer, Michigan.   
Participants on behalf of Claimant included   the Claimant's attorney, and 
witnesses   and    Participants on behalf of the 
Department of Human Services  (Department ) included Assistant Attorney Genera l 

  and   an employee of the D epartment of Human 
Services. 

ISSUE 

Did the Department of Hum an Services (the department) properly determine that  
claimant had divestment and  a penalty period for Medica l Ass istance (MA-Long Term  
Care)?  

FINDINGS OF FACT 

The Administrative Law Judge, based upon the com petent, material and substantial 
evidence on the whole record, finds as material fact:  

1. In May of 2010, the Cla imant was in joint possession of a bank account when 
another joint owner made a $  withdrawal from that account. 

2. On July 26, 2010, the Claimant’s  attorney petitioned the Lapeer County Probate 
Court with a claim that the withdrawal from the Claimant’s joint account wa s 
wrongful. 

3. On October 5, 2010, the Claim ant signed a memorandum of understanding, 
which included provis ions for the return of funds withdrawn in May of 2010, and 
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payment of long term care expenses in the event that the Claimant might not be 
eligible for Medical Assistance (M.A. – Long Term Care). 

4. On October 4, 2012, the Claimant was admitted to a nursing home. 

5. On November 28, 2013, the Claimant’s repr esentative submitted an applicat ion 
for Medical Assistance (MA) – Long Term Care on the Claimant’s behalf. 

6. On November 29, 2012, the Department  sent the Claimant a Verific ation 
Checklist (DHS-3503). 

7. On December 20, 2012, the Department determined that the withdrawal of funds 
from the Claimant’s bank account in Ma y of 2010, was a divest ment and that a 
penalty period would apply towards her eligibility for Long Term Care. 

8. The Department received the Claimant’s request for a hearing on February  4, 
2013, protesting the Long Term Care penalty determination. 

CONCLUSIONS OF LAW 

The Medic al Assistance (MA) program is est ablished by the Title XIX of the Socia l 
Security Act, 42 USC 1396-1396w-5, and is implemented by  42 CFR 400.200 to 
1008.59.  The Department of  Human Services ( formerly known as the Family  
Independence Agency) administers the MA program pursuant to MCL 400.10 and MCL  
400.105. 

Title XIX of the Soc ial Securit y Act, co mmonly referred to as “The Medicaid Act,” 
provides for medical assistance s ervices to individuals who lack t he financial means to 
obtain needed health care. 42 U.S.C. §1396. 

The Medicaid program is administered by the federal governmen t through the Centers  
for Medicaid and Medicare Services (CMS) of the Department of Health and Human 
Services (HHS). The state and federal gove rnments share financial responsibility for 
Medicaid services. Each state may choose whet her or not to partici pate in the Medicaid 
program. Once a state chooses  to participate, it must operat e its Medicaid program in 
accordance with mandatory feder al requirements, i mposed bot h by the Medicaid Act 
and by im plementing federal regulations  authorized under the Medicaid Act and 
promulgated by HHS. 

A resource is an ass et that an individual is entitled to.  When a resource is  transferred, 
and that transfer is found to be a divestm ent, the Department will apply a penalty period 
against the client’s eligibility for Medica l As sistance (M.A.) and will not pa y for Long 
Term Care during the penalty per iod.  When a c lient jointly owns a resource, any action 
by the client or by another owner that reduces or eliminat es the client’s ownership or 
control is c onsidered a transfer by the clie nt.  Department of Human Servic es Bridges 
Eligibility Manual (BEM) 405 (October 1, 2012), pp 1-3. 
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Transferring a resour ce means giving up all or partial ownership in (or rights to) a 
resource. Not all transfers are divestment. Examples of transfers include: 

 Selling an asset for fair market value (not divestment). 

 Giving an asset away (divestment). 

 Refusing an inheritance (divestment). 

 Payments from a MEDICAID TRUST that are not to, or for the 

 benefit of, the person or his spouse; see BEM 401 (divestment). 

 Putting assets or income in a trust; see BEM 401. 

 Giving up the right to receive income such as having pension payments 

 made to someone else (divestment). 

 Giving away a lump sum or accumulated benefit (divestment). 

 Buying an annuity that is not actuarially sound (divestment). 

 Giving away a vehicle (divestment). 

 Putting assets or income into a Limited Liability Company (LLC).  BEM 405, p 2. 

Transfers exc lusively for a purpose other t han to qualify or remain eligible for MA are 
not divestment.  BEM 405, p 9. 

In this case, the Claimant was in joint po ssession of a bank account.  In May of 2010, 
another joint owner of that account made a withdrawal of $  from that account 
making those funds unavailabl e to the Claimant.  On July  26, 2010, the Claimant’s 
attorney petitioned the Lapeer County Pr obate Cour t with a cl aim that the withdrawal 
from the Claimant’s  joint account was wrongf ul.  O n October 5, 2010, t he Claimant 
signed a memorandum of understanding,  which included provisions for the return of 
funds withdrawn in May of 2010,  and payment of long term ca re expenses in the even t 
that the Claimant might not be eligible for Medical Assistance (M.A. – Long Term Care). 

On October 4, 2012, the Claimant was admitted to a nursing home and on November 
28, 2013, the Claimant’s representative submitted an app lication for Medical Assistance 
(M.A.) – Long Term Care on the Claimant’s behalf. 

On November 29, 2012, the Department sent  the Claimant a Verification Checklis t 
(DHS-3503) and the Claimant s upplied the Department with the information necessar y 
to determine her eligib ility to receive benefits.   On December 20, 2012, the Department 
determined that the w ithdrawal of funds from the Claimant ’s bank account in May of 
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2010, was a divestment and that  a penalty period would app ly towards her eligibility for 
Long Term Care. 

The Claimant’s attorney argued that the withdrawal of funds in May of 2010, was not an 
act of the Claimant but was aga inst her wishes.  The  Cla imant’s attorney argued that  
this withdrawal of cash assets was a trans fer exclus ively for a purpose other than to 
qualify or remain eligible for Medical Assistance (M.A.) because the joint owner ’s 
actions were entirely contrary to the Claimant’s needs. 

However, the October 5, 2010, memor andum of understanding indicates that the 
Claimant understood and c ontemplated a future need for long term medical care an d 
that she would be required to make financial arrangements to  cover the cost of this  
care. 

Therefore, this Administrative Law Judge finds that the Department properly determined 
that the withdrawal of  funds from the Claimant’s account was a divestment and not a 
withdrawal for another purpose.  Based on the ev idence and testimony available during 
the hearing, the Department has established that it  properly determined that a penalty 
period would apply towards the Claimant’s  elig ibility for Medical Assistanc e (M.A. – 
Long Term Care). 

The Claimant’s attorney argued that the De partment failed to prov ide the Claimant wit h 
adequate notice of its eligibility determination and also failed to establish that it properly 
determined the penalty period with sufficient evidence or witness testimony. 

The Department has the burden to present ev idence to establish t hat it s eligibility  
determination was in accordance with applicable Department policy.  In this case, it was 
not argued that the determinati on of the penalty period or va luation of the transferred 
asset was improper, but inst ead that the transfer should not have been considered a 
divestment. 

This Administrative Law Judge finds that the Claimant and her representatives received 
adequate and timely notice of the Department’s eligibility determination. 

The Claimant has the burden of establishing eligibility to  receive benef its.  This  
Administrative Law Judge finds t hat the Claim ant has  failed to est ablish eligibility to 
receive Medical Ass istance (M.A . – Long Term Care) during the penalty per iod as a 
result of the Depart ment’s finding of a divestment.  Based on the evidence and 
testimony available during t he hearing, this Administrative Law Judge finds that any  
inadequacies in the presentation of the Department’s case are harmless error and not a 
failure to establish compliance with policy. 
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DECISION AND ORDER 

The Administrative Law Judge, based on the above Findings of Fact and Conclusions of 
Law, and for the reasons stated on the record, if any, finds that the Department acted in 
accordance with Department po licy when it determi ned t hat a penalty period would 
apply towards the Claimant's eligibility for Medical Assistance (M.A. -- Long Term Care). 

Accordingly, the Department’s decision is AFFIRMED.  

 /s/_______________________ 
 Kevin Scully 

 Administrative Law Judge 
 for Maura D. Corrigan, Director 
 Department of Human Services 

 
 
Date Signed:  December 17, 2013 
 
Date Mailed:  December 19, 2013 
 
 
NOTICE OF APP EAL:  The c laimant may appea l the Dec ision and Order to Circuit  
Court within 30 days  of the rece ipt of the Decision and Order or, i f a timely Request for  
Rehearing or Reconsiderati on was made, within 30 days of  the receipt date of the 
Decision and Order of Reconsideration or Rehearing Decision. 
 
Michigan Administrative Hearing S ystem (MAHS) may order a rehearing or 
reconsideration on either its own motion or at the request of a par ty within 30 days  of 
the mailing date of this Dec ision and Order .  MAHS will not order a rehearing or  
reconsideration on the Department's mo tion where the final decis ion cannot be 
implemented within 90 days of the filing of the original request (60 days for FAP cases). 
 
A Request for Rehearing or Reconsideration may be granted when one of the following 
exists: 
 

 Newly disc overed evidence that existed at  the time of the or iginal hearing that 
could affect the outcome of the original hearing decision; 

 Misapplication of manual policy or law in the hearing decision which led to a 
wrong conclusion; 

 Typographical, mathematical or other obvious error in the hearing decision that 
affects the rights of the client; 

 Failure of the ALJ to address in the hearing decision relevant issues raised in the 
hearing request. 

 
The Department, AHR or the clai mant must specify all reas ons for the request.  MAHS 
will not review any response to a request for rehearing/reconsideration.  A request must 
be received in MAHS within 30 days of the date the hearing decision is mailed. 
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The written request must be faxed to (517) 335-6088 and be labeled as follows:  
 

Attention:  MAHS Rehearing/Reconsideration Request 
 
If submitted by mail, the written request must be addressed as follows: 
 

Michigan Administrative Hearings 
Reconsideration/Rehearing Request 

P.O. Box 30639 
Lansing, Michigan  48909-07322 

 
KS/hj 
 
cc:  
 
 
 
  
 
 
 
 




