
STATE OF MICHIGAN 
MICHIGAN ADMINISTRATIVE HEARING SYSTEM 
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DEPARTMENT OF HUMAN SERVICES 

 

             
ADMINISTRATIVE LAW JUDGE:   Aaron McClintic 
 

HEARING DECISION  
 
This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9 
and MCL 400.37 upon the Claimant’s request for a hearing.  After due notice, a 
telephone hearing was held on .  Claimant and Claimant’s son  

 appeared and testified. The Department was represented by  and 
   

ISSUE 
 
Was the Department correct in determining Claimant’s divestment amount and 
divestment penalty period? 
 

FINDINGS OF FACT 
 

The Administrative Law Judge, based upon the competent, material and substantial 
evidence on the whole record, finds as material fact: 
 

(1) Claimant applied for MA benefits on .  
 

(2) Claimant was approved for Medicaid on  with a 
divestment penalty running from    through  

 
 

(3) Claimant requested a hearing on  contesting the 
determination of divestment and the divestment penalty period.  

 
(4) In  Claimant deeded a parcel of real estate to Myrna Joyce 

Shelley. 
 

(5) Claimant gave  Myrna Joyce Shelley. 
 
 
 

IN THE MATTER OF:  Reg No: 2013-22745 
  Issue No: 2021 
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CONCLUSIONS OF LAW 

The Medical Assistance (MA) program is established by Title XIX of the Social Security 
Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).  The 
Department of Human Services (formerly known as the Family Independence Agency) 
administers the MA program pursuant to MCL 400.10, et seq., and MCL 400.105.  
Department policies are found in the Bridges Administrative Manual (BAM), the Bridges 
Eligibility Manual (BEM) and the Program Reference Manual (PRM). The Medical 
Assistance (MA) program is established by Title XIX of the Social Security Act and is 
implemented by Title 42 of the Code of Federal Regulations (CFR).  The Department of 
Human Services (DHS or department) administers the MA program pursuant to MCL 
400.10, et seq., and MCL 400.105.  Department policies are found in the Bridges 
Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the Program 
Reference Manual (PRM).   
 
DEPARTMENT POLICY MA ONLY 
 
Divestment results in a penalty period in MA, not ineligibility. Divestment policy does 
not apply to Qualified Working Individuals; see BEM 169. 
 
Divestment is a type of transfer of a resource and not an amount of resources 
transferred. 
 
Divestment means a transfer of a resource (see RESOURCE DEFINED below and in 
glossary) by a client or his spouse that are all of the following: 
 

• Is within a specified time; see LOOK-BACK PERIOD in this item. 
• Is a transfer for LESS THAN FAIR MARKET VALUE; see definition in glossary. 
• Is not listed below under TRANSFERS THAT ARE NOT DIVESTMENT 
 

Note: See Annuity Not Actuarially Sound and Joint Owners and 
Transfers below and BEM 401 about special transactions considered transfers for less 
than fair market value. 
 
During the penalty period, MA will not pay the client’s cost for: 
 

• LTC services. 
• Home and community-based services 
• Home Help 
• Home Health 
 

MA will pay for other MA-covered services. 
 
Do not apply a divestment penalty period when it creates an undue hardship; see 
UNDUE HARDSHIP in this item. BEM 405 
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PENALTY PERIOD 
 
No Maximum Penalty 
 
There is no maximum limit on the penalty period for divestment. There is no minimum 
amount of resource transfer before incurring a penalty, determine a penalty on any 
amount of resources that are transferred and meet the definition of a divestment even if 
the penalty is for one day. Divestment is a type of transfer not an amount of transfer. 
 
Any penalty period established under previous policy continues until it ends. 
 
Apply the penalty policy in place at the time of transfer for any transfers made before 

. 
 
Computing Penalty Period 
 
The penalty period is computed on the total Uncompensated Value of all resources 
divested. 
 
Determine the Uncompensated Value for each resource transferred and combine into a 
total Uncompensated Value. 
 
Divide the total Uncompensated Value by the average monthly private LTC Cost in 
Michigan for the client’s Baseline Date. This gives the number of full months for the 
penalty period. Multiply the fraction remaining by 30 to determine the number of days for 
the penalty period in the remaining partial month. 
 
Apply the total penalty months and days. Apply a penalty even if the total amount of the 
penalty is for only a partial month. 
 
The penalty is applied to the months (or days) an individual is eligible for Medicaid and 
actually in LTC, Home Health, Home Help, or the MI Choice Waiver. The divestment 
penalty period cannot be applied to a period when the individual is not eligible for 
Medicaid for any reason (that is the case closes for any reason or is eligible for 
Medicaid but is not in LTC, Home Help, Home Health, or the MIChoice Waiver. Restart 
the penalty when the individual is again eligible for Medicaid and in LTC, Home Help, 
Home Health, or MIChoice Waiver. When a medical provider is paid by the individual, or 
by a third party on behalf of the individual, for medical services received, the individual 
is not eligible for Medicaid in that month and the month is not a penalty month. That 
month cannot be counted as part of the penalty period. This does not include payments 
made by commercial insurance or Medicare. 
 
Note: An individual is not eligible for MA in a month they have pre-paid for LTC. 
Because federal law directs that a resident in a nursing facility must have access to all 
monies held by the facility for the resident, count the money held by a nursing facility as 
cash. 
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A group 2 deductible eligible individual is not eligible for Medicaid until the deductible is 
met. Apply the penalty only to the days of the month after the deductible is met. 
 
The 1st day the client is eligible to receive MA coverage for LTC, MIChoice, home help, 
or home health services is the 1st day after the penalty period ends. 
 
The penalty period starts on the date which the individual is eligible for Medicaid and 
would otherwise be receiving institutional level care (LTC, MIChoice waiver, or home 
help or home health services), and is not already part of a penalty period. When a 
medical provider is paid by the individual, or by a  third party on behalf of the individual, 
for medical services received, the individual is not eligible for Medicaid in that month 
and the month is not a penalty month. That month cannot be counted as part of the 
penalty period. This does not include payments made by commercial insurance or 
Medicare. 
 
Note: If a past unreported divestment is discovered or an agency error is made which 
should result in a penalty, a penalty must be determined under the policy in place at the 
time of discovery. If a penalty is determined for an unreported transfer in the past, apply 
the penalty from the first day after timely notice is given. BEM 405 
 
LESS THAN FAIR MARKET VALUE 
 
Less than fair market value means the compensation received in return for a resource 
was worth less than the fair market value of the resource. 
 
That is, the amount received for the resource was less than what would have been 
received if the resource was offered in the open market and in an arm’s length 
transaction (see glossary). 
 
Note: Also see Annuity Not Actuarially Sound above. 
 
Compensation must have tangible form and intrinsic value. 
 
Relatives can be paid for providing services; however, assume services were provided 
for free when no payment was made at the time services were provided. A client can 
rebut this presumption by providing tangible evidence that a payment obligation existed 
at the time the service was provided (for example a written agreement signed at the 
time services were first provided). The policy in BAM 130 allowing use of best available 
information or best judgment as verification does not apply. BEM 405 

 
In the present case, the Department alleges that divestment occurred in the amount of 

 and imposed divestment penalty from  through  
. The divestment amounts was determined to include transfer of the 1916 Vickery 

Road, Portage real estate valued at and checks totaling  that were not 
for qualified expenses. Claimant’s Authorized Representative and son  
alleged at hearing that the transfer of the parcel of real estate was both fraudulent and 
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• typographical errors, mathematical error, or other obvious errors in the 
hearing decision that effect the substantial rights of the claimant: 

• the failure of the ALJ to address other relevant issues in the hearing 
decision. 

 
Request must be submitted through the local DHS office or directly to MAHS by mail at: 
 
 Michigan Administrative hearings 
 Reconsideration/Rehearing Request 
 P. O. Box 30639 
 Lansing, Michigan 48909-07322 
 
AM/kl 
 
cc:  
  
  
  
  
  

 
 

      




