STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2013-30498
Issue No.: 2009; 4031
Case No.: m
Hearing Date: une 11, 2013
County: Wayne-18

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

This matter is before the undersigned Admi nistrative Law Ju dge upon Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearing a nd appeal process. After due notice, a
telephone hearing was commenced on June 11, 2013, from Lansing , Michigan.
Claimant personally appeared and testified. Participants on behalf of the Department of
Human Services (Department) included Medical Contact Worker

ISSUE

Whether the Department of Human Serv ices (the department) properly denied
Claimant’s application for Medical Ass istance (MA), re troactive Medicaid (Retro-MA)
and State Disability Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On November 5, 2012, Claimant filed an application for MA/Retro-MA and
SDA benefits alleging disability.

(2) On February 6, 2013, the Medical Review Team (MRT) denied Claimant’s
application for MA-P/Ret ro-MA. SDA was denied for lack of duration.
(Dept Ex. A, pp 2-3).

(3) On February 8, 2013, the department  caseworker sent Claimant notic e
that her application was denied.

(4) On February 19, 2013, Claimant filed a request for a hearing to contest
the department’s negative action.
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(5) On April 26, 2013, the State H earing Review T eam (SHRT) found
Claimant was not disabl ed indicating she was capable of performing a
wide range of simple, unskilled, medium work. (Depart Ex. B, pp 1-2).

(6) Claimant has a history of chroni ¢ asthma, chronic obstructive pulmonar vy

disease (COPD), bipolar dis order, posttraumatic stress disorder, attention
deficit hyperactive disorder (ADHD/ADD) and a closed head injury.

(7)  Claimantis a 46 year old woman w hose birthday is m
Claimant is 5'4” tall a nd weighs 163 Ibs. Cla imant completed the ten
grade.

(8) Claimant had reapplied for Social Security disability benefits at the time of
the hearing.

CONCLUSIONS OF LAW

The Medic al Assistance (MA) program is est ablished by the Title XIX of the Socia |
Security Act and is im plemented by Title 42 of the Code of Federal Regulations (CFR).
The Department of Human  Services (formerly known as the Family Independ  ence
Agency) administers the MA program pursuant to MCL 400.10, etseq.,and MC L
400.105. Department polic ies are found in the Bri dges Administrative Manual (BAM),
the Bridges Eligibility Manual (BEM) and the Reference Tables Manual (RFT).

The State Disability A ssistance (SDA) program which pr ovides financial assistance for
disabled persons is established by 2004 PA 344. The Department of Human Service s
(DHS or department) admin isters the SDA program pursuant to MCL 400.10, et seq.,
and Mich Admin Code, Rules 400.3151-400.3180. Department policies are found in the
Bridges Administrative Manual (BAM), th e Bridges Eligibilit y Manual (BEM) and the
Reference Tables Manual (RFT).

Current legislative amendments to the Act delineate eligibility criteria as implemented by
department policy set forth in program manual s. 2004 PA 344, Se c. 604, es tablishes
the State Disability Assistance program. It reads in part:

Sec. 604 (1). The department sha Il operate a state di sability
assistance program. Except as provided in subsection (3),
persons eligible for this program shall includ e needy citizens
of the United States or aliens exempt from the Supplemental
Security Income citizenship re quirement who are at least 18
years of age or emancipated minors meeting one or m ore of
the following requirements:

(b) A per son with a physical or mental impairment whic h
meets federal SSl disab ility standards, exce pt that the

minimum duration of the dis ability shall be 90 days.
Substance abuse alone is not defined as a basis for
eligibility.
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Specifically, this Act provides minimal cash assistance to individuals with some type of
severe, temporary disability which prevents  him or her from engaging in substantial
gainful work activity for at least ninety (90) days.

Disability is defined as the inability to do any substantial gainful activity by reason of any
medically determinable phys ical or mental im pairment which can be expected to result
in death or which has lasted or can be expect ed to last for a continuous period of not
less than 12 months. 20 CFR 416.905(a). The person claimi ng a physical or mental
disability has the burden to esta blish it through the us e of competent medical evidenc e
from qualified medical sources such as his  or her medical history, clinica l/laboratory
findings, diagnosis/prescri bed treatment, prognosis for recovery and/or medical
assessment of ability to do work-related ac tivities o r ability to reason and make
appropriate mental adjustments, i f a mental disab ility is alleged. 20 CRF 413 .913. An
individual's subjective pain com plaints ar e not, in and of themselves, sufficient to
establish disab ility. 20 CF R 416.908; 2 0 CFR 4 16.929(a). Similarly, conclusory
statements by a physician or mental health professional that an individual is disabled or
blind, absent supporting medical evidence, is insufficient to establish disability. 20 CFR
416.927.

When determining disability, t he federal regulations require several factors to be
considered including: (1) the location/  duration/frequency/intensity of an applicant’s
pain; (2) the type/dosage/effectiveness/side effects of any medication the applicant
takes to relieve pain; (3) any treatment other than pain medication that the applicant has
received to relieve pain; and, (4) the effect of the applicant’s pain on his or her ability to
do basic work activities. 20 CFR 416.929(c)(3). The applicant’s pain must be assessed
to determi ne the ext ent of his or her functi onal limitation(s) in light of the objective
medical evidence presented. 20 CFR 416.929(c)(2).

In order to determine whether or not an individual is disabled, federal regulations require
a five-step sequential evaluation process be utilized. 20 CFR 416.920(a)(1). The five-
step analy sis requires the trier of fact to cons ider an individual’s current work activit vy;
the severity of the impairment(s) both in duration and whether it meets or equals a listed
impairment in Appendix 1; residual functional capacity to det ermine whether an
individual can perform past relev ant work; and residual functiona | ca pacity along with
vocational factors (e.g., age,  education, and work experienc e) to determine if an
individual can adjust to other work. 20 CFR 416.920(a)(4); 20 CFR 416.945.

If an individual is found disabled, or not disabled, at any step, a determination or
decision is made with no need to evaluate s ubsequent steps. 20 CFR 416.920(a)(4). If
a determination cannot be made that an individual is disabl ed, or not disabled, at a
particular step, the next step is required. 20 CFR 416.920 (a)(4). If an impairment does
not meet or equal a listed impairment, an indi  vidual’s residual functional capacity is
assessed before moving from Step 3 to St ep 4. 20 CFR 416.920(a)(4); 20 CFR
416.945. Residual f unctional capacity is the most an indiv idual can do d espite the
limitations based on all relevant evidence. 20 CF R 945(a)(1). An individual’s residual
functional capacity assessment is eval  uated at both Steps 4 and 5. 20 CFR
416.920(a)(4). In determining disability, an i ndividual’s functional capac ity to perform
basic work activities is evaluated and if found that the individ ual h as the ability to
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perform basic work activities without significant limitation, disability will not be found. 20
CFR 416.994(b)(1)(iv). In general, the indi vidual has the responsibility to prove
disability. 20 CFR 4 16.912(a). An impairment or combi nation of impairments is not
severe if it does not signific antly limit an i ndividual’s physical or m ental ability to do
basic work activities. 20 CFR 416.921(a ). The in dividual ha s the resp onsibility t o
provide evidence of prior work experience; e fforts to work; and any other factor showing
how the impairment affects the ability to work. 20 CFR 416.912(c)(3)(5)(6).

As outlined above, the first step looks at the i ndividual’s current work activity. In the
record presented, Claimant is not involved in substantial gainful activity and testified that
she has not worked since 2009. Theref ore, she is not dis qualified from receiving
disability benefits under Step 1.

The severity of the individual ’s alleged impairment(s) is considered under Step 2. The
individual bears the burden to present suffi cient objective medical evidenc e to
substantiate the alleged disa bling impairments. In order to be considered disabled for
MA purpos es, the impairment must be se  vere. 20 CFR 916. 920(a)(4)(ii); 20 CFR
916.920(b). An impairment, or co mbination of impairments, is severe if it signific antly
limits an in dividual’s physical or mental ability to do basic wo rk activities regardless of
age, education and work exper ience. 20 CFR 916.920(a)(4)(ii); 20 CFR 916.920(c).
Basic work activities means the abilities and aptitudes necessary to do most jobs. 20
CFR 916.921(b). Examples include:

1. Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, or
handling;

2. Capacities for seeing, hearing, and speaking;

3. Understanding, carrying out, and remembering simple
instructions;

4. Use of judgment;

5. Responding appropriately to supervision, co-workers
and usual work situations; and

6. Dealing with changes in a routine work setting. /d.

The second step allows for dismissal of a di  sability claim obviously lacking in medical
merit. Higgs v Bowen, 880 F2d 860, 862 ( CA 6, 1988). The severity requirement may
still be employed as an admin istrative convenience to screen o ut claims that are totally
groundless solely from a medical standpoint. /d. at 863 citing Farris v Sec of Health and
Human Services, 773 F2d 85, 90 n.1 (CA 6, 1985). An impairment qualif ies as non-
severe only if, regardless of a claimant’s age, education, or wo rk experience, the
impairment would not affect the claimant’s ability to work. Salmi v Sec of Health and
Human Services, 774 F2d 685, 692 (CA 6, 1985).
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In the present case, Claimant alleges di sability du e to chronic asthma, chronic
obstructive pulmonary disease (COPD), bipolar disorder, posttraumatic stress disorder,
attention deficit hyperactive disorder (ADHD/ADD) and a closed head injury.

On November 28, 2012, Claim  ant’s treating psyc hiatrist completed a psychiatric
evaluation. The psychiatrist observed CI  aimant’s moods, ra cing thoughts, energy
bursts, paranoia, hypervigilance, memory loss, traumatic brain injury, and active bipolar
disorder symptoms. Claimant has limited insight and poor judgment. She has had
bipolar disorder her entire lif e. She experienced a closed head injury at 17. She has
abused cocaine. She has posttraumatic stre ss disorder and has been raped. She had
pressured speech and was hypervigilant with persecutory delusions. She was anxious
and her mood was labile. He renergy was up and down. Di agnosis: Axis |: Bipolar
disorder, most recent episode manic, se  vere with psychosis; Posttrau matic stre ss
disorder; Attention-deficit/hyperactivity disorder; Cocaine depend ence continuous us €;
Axis Il: Antisocial personality disorder; Axis Ill: Asthma, Chronic Obstructive Pulmonar y
Disease; Choleserolemia; Closed head injury; Axis IV: Educational problems, economic
problems, problems accessing healthcare, problems related to the legal system; Axis V:
Current GAF=46. Her prognosis was guarded. According to her Mental Residua |
Functional Capacity Assessment, Claimant wa s markedly limited in her ability to
remember locations and work-lik e procedures; understand and remember one or two-
step instructions; understand an d remember detailed instructions; carry out detailed
instructions; maintain attention and ¢ oncentration for extended periods; perform
activities within a schedule, maintain r  egular attendance, and to be punc tual within
customary tolerances; sustain an ordinary routine without  super vision; work in
coordination with or pr oximity to others without being distracted by them; make simple
work-related decisions, complete a normal workday and worksheet without interruptions
from psychologically based symptoms and to perform at a cons istent pace without an
unreasonable number and length of rest periods; interact appr opriately with the general
public, ask simple questions or request as sistance, accept instructions and respond
appropriately to criticism from supervisors ; get along with co-workers or peers without
distracting them or exhibiting behavior al extremes; maintain socially appropria te
behavior and to adhere to bas  ic standar ds of neat ness and cleanliness ; travel in
unfamiliar places or use pub lic transportation and to set rea listic goals or make plan s
independently of others.

As previously noted, Claimant bears the burden to pr esent sufficient objec tive medical
evidence to substantiate the alleged disab ling impair ment(s). As summarized abov e,
Claimant has presented some limited medical evidence establishing that she does have
some mental limitations on her ability to perform basic wo rk activities. The medica |
evidence has established that Claimant has an impairment, or combination thereof, that
has more than a de minimis effect on Claimant’s basic work activities. Further, the
impairments have las ted continuous ly for twelve months; t herefore, Claim ant is not
disqualified from receipt of MA-P benefits under Step 2.

In the third step of the seque ntial analysis of a disability claim, the trier of fact must
determine if the indiv idual’s impairment, or combination of impairme nts, is listed in
Appendix 1 of Subpart P of 20 CF R, Part 404. Claim ant has alleged physical and
mental dis abling impairments due to chroni ¢ asthma, chronic obstructive pulmonary
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disease (COPD), bipolar disorder, posttraum

hyperactive disorder (ADHD/ADD) and a closed head injury.

atic stress disorder, attention defic

it

Claimant has shown, by cl ear and conv incing uncontrove rted documentary evidence

and credible testimony, her mental impair

12.04(B):

12.04 Affective disorders: Characterized by a distur bance
of mood, accompanied by a full or partial manic or
depressive syndrome. Mood refe rs to a prolonged emotion
that colors the whole psychic li fe; it generally involves either
depression or elation.

The requir ed level of severity for these disorders is met
when the requirements in both A and B are satisfied, or
when the requirements in C are satisfied.

A. Medically documented persist ence, either continuous or
intermittent, of one of the following:

1. Depressive syndrome characterized by at least four of the
following:

a. Anhedonia or per vasive los s of intere stina Imost all
activities; or

b. Appetite disturbance with change in weight; or

c. Sleep disturbance; or

d. Psychomotor agitation or retardation; or

e. Decreased energy; or

f. Feelings of guilt or worthlessness; or

g. Difficulty concentrating or thinking; or

h. Thoughts of suicide; or

i. Hallucinations, delusions, or paranoid thinking; or

2. Manic s yndrome characterized by at least three of the
following:

a. Hyperactivity; or
b. Pressure of speech; or
c. Flight of ideas; or

d. Inflated self-esteem; or

ments meet or equal Listing 12.04(A) and
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e. Decreased need for sleep; or
f. Easy distractibility; or

g. Involvement in activities that have a high probability of
painful consequences which are not recognized; or

h. Hallucinations, delusions or paranoid thinking; or

3. Bipolar syndrome with a hi story of episodic periods
manifested by the full symptomatic picture of both manic and
depressive syndromes (and currently characterized by either
or both syndromes);

AND

B. Resulting in at least two of the following:

1.Marked restriction of activities of daily living; or
2.Marked difficulties in maintaining social functioning; or

3.Marked difficulties in ma intaining concent  ration,
persistence, or pace; or

4.Repeated episodes of decom pensation, each of ext ended
duration.

However, the Federal Regulations at 20 CF R 404.1535 speak to the determination of
whether Drug Addiction and Alcoholism (DAA) is material to a person’s disability and
when benefits will or will not be approved. The regulations require the disability analysis
be completed prior to a determi nation of whether a person’s drug and alc ohol use is
material. It is only when a per son meets the disability criterion, as set forth in the
regulations, that the issue of materiality becomes relevant. In such cases, the
regulations require a sixth st ep to determine the materiality of DAA to a person’s
disability.

Claimant’s treating psych iatrist's medical records indica te that Claimant is currently
using cocaine. Applic able hearing is the Drug Abuse and Alco hol (DA&A) L egislation,
Public Law 104-121, Section 105(b)(1), 110 ST AT. 853, 42 USC 423(d)(2)(C),
1382(c)(a)(3)(J) Supplement Fiv e 1999. The Ilaw indicates that individuals are not
eligible and/or are not dis abled where dr ug addiction or alcoholism is a contributing
factor material to the determination of disability. After a careful review of the credib le
and substantial evidence on the whole rec ord, this Administrative Law Judge finds that
Claimant does not m eet the st atutory disability definiti on und er the aut hority of the
DA&A Legislation bec ause her s ubstance abuse is material to her alleged impairment
and alleged disability.

The federal law does not permit a finding  of disability for persons whose primary
impairment is substance abuse. P.L. 104- 121. In addition, a client must follo w
prescribed medical tre atment in order to be elig ible for disability benefits. If prescribed
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medical treatment is not follo wed, the client ¢ annot meet the disabi lity standard. 20
CFR 416.930. In this case, itis unk nown whether Claimant has followed prescribed
medical treatment, including substance abuse treatment. The m edical evidence as of
November, 2012, indicates t hat Claimant has cocaine depend ence and continues to
use. During the hearing, Claimant testifi ed that she had quit using illegal drugs in
November, 2011. Based on the medical docum entation in the file, and the discrepanc y
between that information and Claimant’s testimony, the medical documentation is found
more credible.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of
law, finds Claimant not disabled for purposes of the MA-P benefit programs.

Accordingly, it is ORDERED:

The Department’s determination is AFFIRMED.

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed:_June 21, 2013
Date Mailed: June 24, 2013

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.

Claimant may request a rehearing or reconsideration for the following reasons:

o A rehearing MAY be granted if there is newly discovered evidence that
could affect the outcome of the original hearing decision.
oA reconsideration MAY be granted for any of the following reasons:
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= misapplication of manual policy or law in the hearing decision,

= typographical errors, mathematical erro r, or other obvious errors in the
hearing decision that effect the substantial rights of the claimant:

= the failure of the ALJ to address other relevant issues in the hearing decision.

Request must be submitted through the local DHS office or directly to MAHS by mail at
Michigan Administrative Hearings
Reconsideration/Rehearing Request
P. O. Box 30639
Lansing, Michigan 48909-07322

VLA/las

CC:






