STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2013-2999

Issue No.: 2009

Case No.: H
Hearing Date: anuary 23, 2013
County: Branch

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong
HEARING DECISION

This matter is before the undersigned Ad ministrative Law Judge upon Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearing a nd appeal process. After due notice, a
telephone hearing was commenced on J anuary 23, 2013, from Lansing , Michigan.
Claimant, represented by Attorn ey personally appeared and testified.

Participants on behalf of the Department of Human Serv ices (Department) included
Eligibility Specialist-i

ISSUE

Whether the Department of Human Serv ices (the department) properly denied
Claimant’s application for Medical Assistance (MA-P) and Retro-MA benefits?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On July 31, 2012, Claimant applied for MA and Retro-MA.

(2) On September 7, 2012, the M edical Review T eam (MRT) denied
Claimant’'s MA/Retro-MA applic ation fo r lack of duration. (Department
Exhibit A, pp 106-107).

(3) On September 12, 2012, the department caseworker sent Claimant notice
that her application was denied.

(4) On October 8, 2012, Cla imant filed a request for a hearing to contest the
department’s negative action.
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On November 26, 2012, the Stat e Hearing Review Team (SHRT ) upheld
the denial of MA-P and Retro-MA indi cating Claimant retains the capacity
to perform past work as an administrat ive assistant. (Department Exhib it
B, pp 1-2).

Claimant alleges disability bas ed on a history of osteomyelitis,
osteoporosis, discitis, degenerative join t disease, microcrytic anemia,
hyperglycemia, and multiple level spondylosis.

On April 17, 2012, the lumbar M RI revealed possible septic arthritis in the
right facet joint at L3-L4 with suspec  ted osteomyelitis at the posterior
archesof L3and L4. T here was also mild exte nsion of inflammatory
tissue into the right lateral and ante rolateral epidural s pace and entrance
at the right foramen. It was accompanied by diffuse myositis involving t he
posterior paraspinal muscles, worse in the left from L2 through S1 levels.
There was also mild to moderate acquired central spinal canal stenosis at
L4-L5 due to disc pat hology, facet arthrosis and ligamentous thic kening.
In addition, there was also a left-sided intraforaminal protrusion type disc
herniation, at L5-S1 about 4-5 mm in diameter, resulting to foraminal
stenosis, mild to moderate on the left side, contacting the L5 nerv e on the
left as well as multiple level degener ative disc disease and spondylosis.
Moreover, there was bilateral fora minal stenosis at L4-L5, which was
moderate on the left and mild on t he right with hypertrophic changes
contacting the left L4 nerve. (Department Exhibit A, p 20; Claimant Exhibit
A, pp 17-18).

On May 10, 2012, Claimant pres ented to the emergency department wit h
acute on chronic back pain. She stated she fell in January, 2012, and the
pain had been worsenings  ince t hen and she had been s eeing a
chiropractor. In April, 2012, an MR | was c ompleted of the lumbar spine
which showed findings concerning for s eptic arthritis involv ing the L3-L4
facet joint. She was seen at the i emergency room on 5/9/12
where the physician contacted neuros urgery at # F
Claimant called neurosurgery this morning and was unable to get a timely
appointment and returned to her primary care physician. Her primary care
physician, who saw the April, 2012 MR | report, sent her to the emergency
department for evaluation. Becaus e her April, 2012 MRI was now

outdated, a new MRI was ordered. Pr ovisional diagnosis was acute on
chronic lower back pain. (Department Exhibit A, pp 11-12).

On May 11, 2012, the MRI showed at the L3-L4 level right greater than left
facet prominent T2 s ignal abnormality wit h cont rast enhanc ement and
involvement of the surrounding s oft tissues extending to the right greater
than left neural foramen. This surrounded the right greater than left exiting
L3 nerve roots. No central canal stenosis. The differential diagnosis
included infectious/inflammatory dis ease. There were also multileve I



2013-2999/VLA

(10)

(11)

(12)

degenerative changes and m ild central ca nal stenosis at L 4-L5 level.
Based on the MR, there appeared to be an infection and possible
myositis, with possible osteomyelitis. Claimant’s case was discussed with
neurosurgery who recommended an |V ant ibiotic, CT-guided biopsy, sed
rate and CRP. She was diagnosed with osteomyelitis, lumbar spine, and
admitted for further observation, testing and treatment. She then
underwent a CT-guided biopsy ofthe L3-L4 right facet. (Department
Exhibit A, pp 6-8, 10).

On May 12, 2012, Claimant’'s CT  of the lumbar spine without contrast
revealed the findings were most consistent with septic facet arthritis at L3-
L4, right greater than left. The CT appearance was atypical for a
neoplastic process. (Department Exhibit A, p 9).

On May 13, 2012, cultures came back and showed it was Staph aureus on
the bone culture and sensitivities and final identification of the Staph were
pending. The musculoskeletal exam sh owed definitive tenderness in the
lower lumbar area on both sides which was positive for point tenderness.
She also underwent a lum bar spine MRI without and with contrast wh ich
revealed abnormal signal intens ity at L3-L4 facet level extending to the
adjacent tissues consistent with infect ion. Claimant was diagn osed with
(1) abnormal s ignal intensity at L3-L4 fa cet level cons istent with a septic
arthritis/osteomyelitis with possible ¢ ontiguous infection in the soft tissue
around the joint; (2) progressive se vere intractable low ba  ck pain
secondary to the septic arthritis/os teomyelitis, associated with inc reasing
weakness in both lower extremities secondary to prolonged immobility due
to severe pain; (3) multiple lev el degenerative disc disease of the lumbar
spine as well as mod erate to severe herniated discs in multiple levels; (4)
multiple level spondylosis in the lumbar spine area; (5) microcrytic anemia;
and (6) hypothyroidism s econdary to post-total thyroidectomy.
(Department Exhibit A, pp 14-20).

On May 15, 2012, Claimant underwent an ultras ound-guided PICC
placement of the right upper extr emity vein. Claimant then had a
transthoracic echocardiogram which showed a normal left ventricular size,
regional and global sy stolic function. The left ventricular ejection fraction
was in the range of 60-65%. There appeared to be a catheter/pacemaker
lead in the right atrium. The Doppler suggested diastolic dysfunction .
(Department Exhibit A, pp 1-2, 5).

On May 31, 2012, Claimantwas transported from the hospital b y
ambulance and transferred to a nursing ho me with an initial diagnosis of
osteoporosis and osteomye litis of the left lumbar spine. She had a PICC
line in her right upper arm and was  on an |V antibioti c. (Department
Exhibit A, pp 85, 95-100).
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On June 26, 2012, Claimant’s M Rl lumbar spine without and with contrast
revealed a stable abnormal signal se enin L4, L5, and S1 wit h
degenerative disc dis ease changes as well as bulging discs and some
central canal stenosis at L4-L5 with neural foraminal compromise. The L1
vertebral body demonstrated slight co mpression of the superior endplate,
which was not on the Ap ril, 2012 study. Ther e was also a markedly
abnormal appearance of T9 and T10 whic h was at the very edge of the
magnetic field, and s uspected of being an acute compression fracture of
both T9 and T10 with mild retropulsion of osseous elements into the
central canal as well as possibly some disc material. There may also be
an element of cord compression. (Claimant Exhibit A, p 13).

On June 28, 2012, while in the nursing home,  Claimant reported
complaints of back pain. An MR | was completed and the radio  logist
reported some abnor malities in the thoracic spine and recommended a
thoracic spine MRI be done as  well, mainly for compression fracture.
(Department Exhibit A, p 94).

On July 2, 2012, Cla imant’s thoracic spine MRI findings at the T9-T10
level were concerning for discitis. There was probable surrounding
phlegmon with no definite ev idence of abscess or cord compression on
the current study. (Claimant Exhibit A, p 12).

On July 10, 2012, Claimant comp leted her IV antibiotics. She was
awaiting a follow-up MRI for evaluatio n of need for fusion. Claimant was
ambulating using a walker. (Department Exhibit A, p 93).

On July 27, 2012, Claimant under went a neurology consultation. The
neurologist diagnosed Claimant wit h possible discitis at T9-T10 and
improved L3-L4 facet infect ion. Claimant was pre scribed a J ewett brace
to wear when up out of bed and to fo  llow-up with her infectious diseas e
physician immediately to determine if any other treatment was necessary
for T9-T10 findings and whether she would need a PICC line. X-rays of
Claimant’s thoracic spine s howed an age indeterminate moderate
compression fracture deformity of T10. Although there was some
endplate ir regularity at T 10-T11, this could be dege nerative and with it
reported in the setting of trauma likel vy related to altered biom echanical
stresses and degenerative change althou gh discitis- osteomyelitis could
cause a similar appearance, furt her evaluation with an MRI was
recommended. X-rays of Claimant’s lumbar spine, flexion/extension
revealed minimal superior endplate irregularity of L1 which may be related
to Schmorl’s node for mation but is not definitely s een on the prior MRI
study from May, 2012, and therefore the possibility of a very mild
compression fracture persists. Repeat MRI was su ggested. There wer e
also additional multilevel degenerative changes at the line, predominantly
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involving the facet joints at L3-L4 and L4-L5. (Claimant Exhibit C, pp 10-
11; Department Exhibit A, pp 89-92).

On August 5, 2012, Claimant had a second internal m edicine exam for a
second opinion. The examining physician found that Claimant was
presenting with abnormality that was very suspicious for discitis at T9-T10
disc. There were als o some paraspi nal inflammatory findings es pecially
along the anterior longit udinal ligament and destruc tion of the cortical
bone, according to the radiologist. T  he original process at the lumbar
level appeared inactive althought here was mild residual abn  ormality,
there was no intens e updat e noted att he spot. The phys ician was
concerned about the T9-T10 process and whether it was a staphylococcal
infection or a different organism. Claimant was schedul ed for new blood
cultures and blood tests to determine if the inflammatory parameters had
changed. If significant inflammatory paraspina | collection was present,
then Claimant would po ssibly need a drainage proc edure. (Department
Exhibit A, pp 86-87).

On August 6, 2012, Claimant had a unila teral upper extremity duplex
ultrasound to evaluate for a deep vein th rombosis in relation to Pl CC line
sepsis. T he ultrasound revealed loosely attached thrombus at the right
proximal subclavian vein. The rema ining subclavia n vein sho wed non-
occlusive thrombus. There was also superficial thrombophlebitis involving
the right basilica vein which was also non-occlusive. (Claimant Exhibit C,

P 9).

On August 21, 2012, Claimant under went a venous doppler right lower
extremity which showed no ev idence of deep vein thrombosis involving
the right lower extremity. (Claimant Exhibit C, p 8).

On January 23, 2013 , Claimant’s treating physi cian submitted a written
letter indicating that Claimant had osteomyelitis of the spine, the treatment
of which required a stay of 5 months in a nursing home. Due to the fact
that she was sedentary for thiss  pan of time, and that she developed
sepsis during this time, accompani  ed by a blood clot in the right
subclavian vein, Claimant’s stam ina and muscle strength have been
severely compromised. As such, Claimant’s treating physician opined that
she did not believe Claimant would be able to work on a regular s chedule,
as she cannot remain in the same position for any length of time without
becoming stiff, then not being able to walk. (Claimant Exhibit C, p 1).

Claimant is a 57 year old wom an whos e birthday is m
Claimant is 5'10” tall and weighs 202 Ibs. Claimant completed hig

school.
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(24) Claimant had applied for Social Secu rity disab ility a t the time of the
hearing.

CONCLUSIONS OF LAW

The Medic al Assistance (MA) program is est ablished by the Title XIX of the Socia |
Security Act and is im plemented by Title 42 of the Code of Federal Regu lations (CFR).
The Department of Human  Services (formerly known as the Family Independ  ence
Agency) administers the MA pr ogram pursuant to MCL 400.10, etseq.,and MC L
400.105. Department polic ies are found in the Bri dges Administrative Manual (BAM),
the Bridges Eligibility Manual (BEM) and the Reference Tables Manual (RFT).

Under the Medicaid (MA) program:
"Disability" is:

... the inability to do any subs tantial gainful activ ity by
reason of any medically dete rminable physical or menta |
impairment which ¢ an be expect ed to result in death or
which has lasted or can be expec ted to last for a continuous
period of not less than 12 months. 20 CFR 416.905.

When determining disability, t he federal regulations require several factors to be
considered, including: (1)t he location/dur ation/frequency/intensity of an applicant’s
pain; (2) the type/dosage/effectiveness/side effects of any medi cation the applicant
takes to relieve pain; (3) any treatment other than pain medication that the applicant has
received to relieve pain; and (4) the effect of the applicant’s pain on his or her ability to
do basic work activities. 20 CFR 416.929(c)(3). The applicant’s pain must be assessed
to determine the extent of his or her functional limitations in light of the objective medical
evidence presented. 20 CFR 416.929(c)(94).

In determining whet her you are disabled, we  will consider all  of your symptoms,
including pain, and the extent to which y our symptoms can reasonably be accepted as

consistent with objective m edical evidence, and other evi dence. 20 CF R 416.929(a).
Pain or other symptoms may cause a limit ation of function bey ond that which can be

determined on the basis of t he anatomical, physiological or psychological abnormalities
considered alone. 20 CFR 416.945(e).

In evaluating the intensity and persistence of your s ymptoms, includ ing p ain, we will
consider all of the available evidence, incl uding your medical history, the medical sign s
and laboratory findings and stat ements about how your symptoms affect you. We wil |
then determine the extent to wh ich your alleged functional limitations or restrictions due
to pain or other symptoms ¢ an reasonably be accepte d as consistent with the medical
signs and laboratory fi ndings and other evi dence to decide how y our symptoms affect
your ability to work. 20 CFR 416.929(a).
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The person claiming a physica | or mental disability has the burden to establish it
through the use of competent medical evidence from qualified medical sources such as
his or her medical history, clinical/labor atory findings, diagnos is/prescribed treatment,
prognosis for recovery and/or medical asses sment of ability to do work-related activitie s
or ability to reason and to make appropriate mental adjustments, if a mental disability is
being alleged, 20 CF R 416.913. An individual’s subjective pain complaint s are not, in
and of the mselves, sufficient to establis h disab ility. 20 CF R 416.908 a nd 20 CF R
416.929. By the same token, a conclus ory statement by a physician or mental health
professional that an individual is disabled or blind is not suffi cient without supporting
medical evidence to establish disability. 20 CFR 416.929.

A set order is used to deter mine disability . Current work activity, severity of
impairments, residual functional capacity, past wor k, age, or education and work
experience is reviewed. If there is a finding that an individual is disabled or not disabled
at any point in the review, there will be no further evaluation. 20 CFR 416.920.

If an individual is working and the work is substantial gainful activity, the individual is not
disabled regardless of the medical condition, education and work experienc e. 20 CFR
416.920(c).

If the impairment, or combinatio n of impair ments, do not signi ficantly limit physica | or
mental ability to do basic work activities, it is not a severe impairment(s) and disab ility
does not exist. Age, education and work ex perience will not be ¢ onsidered. 20 CFR
416.920.

Statements about pain or other symptoms do not alone establish disability. There must
be medical signs and laboratory findings which demonstrate a medical impairment. 20
CFR 416.929(a).

Medical reports should include —
(1) Medical history.

(2) Clinical findings (suc h as th e results of physical or mental
status examinations);

(3) Laboratory findings (such as blood pressure, X-rays);

(4) Diagnosis (statement of dis ease or injury based on its signs
and symptoms). 20 CFR 416.913(b).

In determining dis ability under the law, the abili ty to work is measured. An indiv idual's
functional capacity for doing bas ic work activities is evaluated. If an individual has the
ability to perform basic work activities with  out signific ant limitations, he or she is not
considered disabled. 20 CFR 416.994(b)(1)(iv). Basic work activities are the abilities
and aptitudes necessary to do most jobs. Examples of these include —
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(1) Physical functions such as walking, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

(4) Use of judgment;

(5) Responding appropriately to supervision, co-workers and
usual work situations; and

(6) Dealing with changes in a routine work setting. 20 CFR
416.921(b).

Medical findings must allow a determination of (1) the nature and limiting effects of your
impairment(s) for any period in question; (2 ) the probable duration of the impairment ;
and (3) the residual functional capacity to do work-related physical and mental activities.
20 CFR 416.913(d).

The residual functional capac ity is what an individual can do desp ite limitations. All

impairments will be co nsidered in addition to abilit y to meet certai n demands of jobs in
the national economy. Physical demands, mental demands, sensory requirements and
other functions will be evaluated. 20 CFR 416.945(a).

To determine the physical demands (exertional requirements) of work in the national
economy, we class ify jobs as sedentary, light, medium and heavy . These terms have
the same meaning as they have in the Dictionary of Occupational Titles , published by
the Department of Labor. 20 CFR 416.967.

Sedentary work involves lifting no more than 10 pounds at a time and occasionally lifting
or carrying articles lik e docket files, ledgers, and small tools. Alt hough a sedentary job
is defined as one which inv olves sitting, a certain am ount of walking and s tanding is
often necessary in carrying out job duties. Jobs are sedent ary if walking and standing
are required occas ionally and other sedentary criteria are met. 20 CFR 416.967(a).
Light work involves lifting no more than 20 pounds at a time with frequent lifting or
carrying of objects weighing up to 10 pou nds. Even though the weight lif ted may be
very little, a job is in this category when it requires a good deal of walking or standing, or
when it inv olves sitting most of the time  with some pushing and pulling of arm or leg
controls. 20 CFR 416.967(b). Medium work involves lifting no more than 50 pounds at
a time with frequent lifting or carrying of objects weighing up to 25 pounds. If someone
can do medium work, we determine that he or she can also do sedentary and light work.
20 CFR 416.967(c). Heavy work involves lifting no more than 100 pounds at a time with
frequent lifting or carrying of objects weig hing up to 50 pounds. If someone can do
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heavy wor k, we determine that he or she ¢ an also do medium, light, and sedentary
work. 20 CFR 416.967(d).

The Administrative Law Judge is responsible for making the determi nation or decis ion
about whether the statutory definition of disability is met. The Administrative L aw Judge
reviews all medical findings and other ev idence that support a medical source's
statement of disability. 20 CFR 416.927(e).

When determining dis ability, the federal regula tions require that s everal considerations
be analyzed in sequential order. If disability can be ruled out at any step, analysis of the
next step is not required. These steps are:

1.  Does the client perf orm Substantial Gainful Activit vy
(SGA)? If yes, the client is ineligible for MA. If no, the
analysis continues to Step 2. 20 CFR 416.920(b).

2. Doestheclienthave a  severe impairment that has
lasted or is expected to last 12 months or more or
result in death? If no, the cli entis ineligible for MA. If
yes, the analys isc ontinuest oStep3. 20CF R
416.920(c).

3. Does the impairment appear on a special listing of
impairments or are the cli ent’s s ymptoms, signs, and
laboratory findings at least equi valent in severity to the
set of medical findings specified for the listed
impairment? If no, the analysis continues to Step 4. If
yes, MA is approved. 20 CFR 416.290(d).

4.  Can the client do the former work that he/she
performed within the last 15 year s? If yes, the client is
ineligible for MA. If no, the analysis continues to Step
5. 20 CFR 416.920(e).

5. Does the client have the Residual Functional Capacity
(RFC) to perform other work according to t he
guidelines set forth at 20 CFR 404, Subpart P,
Appendix 2, Sections  200.00-204.007 If yes, the
analysis ends and the client is ineligible for MA. If no,
MA is approved. 20 CFR 416.920(f).

Based on Finding of Fact #6-#23 above this Administrative Law Judge answers:
Step 1: No.

Step 2: Yes.
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Step 3: Yes. Claimant has show n, by clear and convincing
documentary evidenc e and credible testimony, his spinal
impairments meet or equal Listing 1.04(A) and 1.04(C):

1.04 Disorders of the Spine ( e.g., herniated nucleus
pulposus, spinal arachnoiditis, spinal stenosis, osteoarthritis,
degenerative disc dis ease, facet arthritis, vertebral fracture),
resulting in compromise of a nerve root (including the cauda
equine) or the spinal cord. With:

A. Evidenc e of nerve root compression ¢ haracterized by
neural-anatomic distri bution of pain, limitation of motion of
the spine, motor loss (atrophy with as sociated muscle
weakness or muscle spasm) accompanied by sens  ory or
reflex loss and, if there is  involvement of the lower back,
positive straight-leg raising tests (sitting and supine).

AND

C. Lumbar spinal stenosis re sulting in pseudoclaudic ation,
established by findings on a ppropriate medically acceptable
imaging, manifested by chro  nic nonradicular pain and
weakness, and result ing in inabi lity to ambulate effectively,
as defined in 1.00B2b.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides the department erred in determining Claimant is not currentl y disabled
for MA/Retro-MA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The department shall process Claim ant’s July 31, 2012, MA/Retro-MA
application, and s hall award her all the benefits she may be entitledt o
receive, as long as she meets the remaining financial and non-financial
eligibility factors.

2. The department shall rev iew Claimant’'s medica |cond ition for
improvement in February, 2014, unless her Social Security Administration
disability status is approved by that time.

3. The department shall obtain updated medical evidence from Claimant’s

treating physicians, physical therapists, pain clinic notes, etc. regarding
her continued treatment, progress and prognosis at review.

10
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It is SO ORDERED.

Is/

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: January 29, 2013

Date Mailed: January 29, 2013

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.

Claimant may request a rehearing or reconsideration for the following reasons:

o A rehearing MAY be granted if there is newly discovered evidence that
could affect the outcome of the original hearing decision.
o A reconsideration MAY be granted for any of the following reasons:

= misapplication of manual policy or law in the hearing decision,

= typographical errors, mathematical erro r, or other obvious errors in the
hearing decision that effect the substantial rights of the claimant:

= the failure of the ALJ to address other relevant issues in the hearing decision.

Request must be submitted through the local DHS office or directly to MAHS by mail at
Michigan Administrative Hearings
Reconsideration/Rehearing Request
P. O. Box 30639
Lansing, Michigan 48909-07322

11
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VLA/las

CC:
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