STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2012-73446
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Case No.: H
Hearing Date: ecember 12, 2012
County: Macomb-12

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

This matter is before the undersigned Ad ministrative Law Judge upon Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearinga nd appeal process. After due notice, a
telephone hearing was commenced on December 12, 2012, fr om Lansing, Michigan.
Claimant personally appeared and testified. Participants on behalf of the Department of
Human Services (Department) included Eligibility Specialist i

During the hearing, Claimant wa ived the time period for the issuance of this decision in
order to allow for the submission of addi tional medical evidence. The new evidenc e
was forwarded to the State Hearing Review Team (SHRT) for consideration. On
February 20, 2013, the SHRT found Claim ant was not disabled. This matter is now
before the undersigned for a final decision.

ISSUE
Whether the Department of Human Se rvices (the department) properly denied
Claimant’s application for Medical Ass istance (MA-P), Retro-MA and State Dis ability
Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  On February 27, 2012, Claimant filed an applic ation for MA-P/Retro-MA
and SDA benefits alleging disability.

(2)  On August 13, 2012, the Medical Re view Team (MRT) denied Claimant’s
application for MA-P and Retro-MA indicating that he was capable of
performing his past relevant work as a store clerk. SDA was denied due
to lack of duration. (Dept Ex. A, pp 46-47).
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3)

(4)

()

On August 16, 2012, the department caseworker sent Claimant notice that
his application was denied.

On August 27, 2012, Claimant filed a request for a hearing to contest the
department’s negative action.

On October 17, 2012, the Stat e Hearing Review Team (SHRT ) found
Claimant was not disabled and retained the ability to perform simple and
repetitive tasks. (Department Exhibit B, pp 1-2).

Claimant has a history of chroni ¢ obstructive pulmonary diseas e (COPD),
back problems, hypertension, gastr oesophageal reflux disease (GERD),
vertigo and depression.

On May 19, 2012, Claimant under went a medical examination by the
Claimant has decreased and painful
range of motion of the cervical and lu mbar spine. X-rays of Claimant’s
lumbar spine showed minimal degenerat ive osteoarthritic changes of the
lumbar spine and minimal narrowing of the intervertebral disc space at L5-
S1. Claimant is able to ambulate without the use of an assistiv e device.
He is able to heel walk, toe walk, and tandem walk. He can s it and stand
without as sistance. He is able to bend, stoop, carry, push, and pull.
There is no physical limitation of sitti ng, standing, or walking. Diagnos is:
Complain of low bac k pain, lumbar spine x-rays, asthma, hypertension,
GERD, and tobacco dependency. (Depart. Ex. A, pp 37-45).

On June 4, 2012, Claimant’s  tr eating physician ¢ ompleted a medical
evaluation of Claimant. Claimantwa s diagnosed with low bac k pain,
dizziness, recent palpitations , hypertension, COPD, and GERD.
Claimant’s treating ph  ysician opined that Claimant’s condit ion was
deteriorating. (Depart. Ex. A, pp 26-27).

On November 19, 2012, Claim ant’s treating phy sician completed a
Dizziness Res idual Functional C  apacity Questionnaire diagnos  ing
Claimant with Vertigo. The phys ician opined that Claimant has dizzines s
that is possibly related to Meniere’ s disease. Claim ant’s episodes of
dizziness occur daily last 5 minutes to an hour. There are no precipitating
factors. Symptoms associated wit h the dizziness ar e nausea, vomiting,
occasional double vision, inability to concentrate, headaches, and balance
problems. After the episode of dizziness, Claimant may experience
confusion and cloudy thinking for 30 minut es. The dizziness ¢ auses him
to stop what he is doing until the episode passes. He has been prescribed
Antvert which has not helped. Cla imant will need to take daily
unscheduled breaks of up to an hour duri ng an 8-hour working day. He is
incapable of even “low stress” jobs bec ause when he is stressed he must
remove himself from the situation. His dizziness will produce good and
bad days. Due to the dizz iness he will be absent m ore than 4 days a
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(11)

(12)

month. He would be lim ited in his ability to st and, walk and work from
heights.

On December 3, 2012, Clai mant’s treating phys ician completed a
Pulmonary Residual Functional Capacity Questi onnaire r egarding
Claimant. Claimant is diagnosed with COPD. He has shortness of breath,
wheezing, and epis odic ac ute bronchitis . The physician opined tha t
Claimant’s impairments hav e lasted and can expect to last at least 12
months. Claimant can sit or stand fo r 30 minutes and stand or walk for
less than 2 hours. Clai mant will need to tak e unscheduled break s during
an 8 hour working shift on a daily basis to sit quietly. Claimant can rarely
lift 10-20 pounds, and never 50 pounds . He cannot stoop or climb
ladders. He can rarely twist or cr ouch and squat. He can occasionally
climb stairs. Claimant’s impairm ents will cause goo d and bad days an d
will be absent on average 4 days per month. Claimant’s physician
concluded that his depre ssion would also affect hi s ability to work at a
regular job on a sustained basis.

On December 3, 2012, Claiman t’s treating physician also completed a
Mental Impairment Questionnaire and diagnosed Claimant with
depression. Claimant was prescribed Eschalopram which caused fatigue.
Claimant’s symptoms were decreased energy, fee  lings of guilty or
worthlessness, generalized persistent anxiety, mood disturbance, difficulty
thinking or concentrating, change in personality, and emotional withdrawal
or isolation. Further, Claimant would be unable to meet competitive
standards for remembering work-like pr ocedures, carrying out very short
and simple instructions, maintaini ng attention for a 2-hour segment,
making simple work-related decisions , complete a normal workday and
workweek without int erruptions from psychologically based sy mptoms,
respond appropriately to changesinar  outine wor k setting, deal with
normal work stress, understand and reme mber detailed instructions, or
carry out detailed instructions. T he physician opined that Claimant would
be absent two times a month and the impairment had listed or can be
expected to last at least 12 months.

On January 8, 2013, Claimant’s  treating physician submitted a written

letter indicating Claimant has mult iple medical problems including
hypertension, COPD, chronic low back pain due to lumbar bulging discs,
depression, vertigo, and tobacco addiction. Claimant’s back pain

occasionally radiates down bot h | egs. He has intermittent numbness
involving the left leg. The pain inte rfered with his sleep, and prevents him
from doing such activities as walking distances, bending, lifting, etc. He
must alternate between sitting and standi ng. He would benefit from an
EMG to assess for sciatica. He also has COPD with intermittent episodes
of bronchitis. He is currently using a nebulizer machine, rescue
medications, and daily maintenance me dications. He states that he gets
winded when walk ing up stairs and has to rest after %4 of a block due to
wheezing and shortness of breath. Although he has reduced his s moking,
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his COPD has progre ssively worsened over the years due to his inability
to quit smoking. His COPD is flared by respiratory infections, temperature
extremes, and expos ure to fumes. Most recently, he has develope d
vertigo. T he vertigo occurs daily and lasts from five mi nutes to one hour
per episode. There is no warning and at times it is associat ed wit h
nausea, headaches, poor concentration, double v ision, and ear fullness.

During these episodes he feels off bal ance when walking or standing and
must sit or lie down. He has been treated with m eclizine with limited

success. Consequently he would be unable to operate heavy machinery

or climb ladders and work in high ar eas. He cannot drive during thes e
episodes. He would benef it from an ENT and neur ology consultation for
Meniere’s disease. For the above m entioned reasons, Claimant’s treating
physician opined that Claimant is disabled and unable to work.

(13) Claimant is a 55 year old man whose birthday ism Claimant
is 5'5” tall and weighs 145 Ibs. Claimant complet ed the fitt h grade.
English is his second language.

(14) Claimant was appealing the denial of Social Securi ty disability benefits at
the time of the hearing.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is established by Subchapter XIX of Chapter 7 of
The Public Health & Welfare Act, 42 USC 1397, and is administered by the Department,
(DHS or department), pursuant to MCL 400.10 et seq. and MCL 400.105. Department
policies are found in the Bridges Adminis trative Manual (BAM), the Bridges Elig ibility
Manual (BEM), and the Reference Tables Manual (RFT).

The State Disability A ssistance (SDA) program which pr ovides financial ass istance for
disabled persons is established by 2004 PA 344. The Department of Human Services
(DHS or department) admin isters the SDA program pursuant to MCL 400.10, et seq.,
and Mich Admin Code, Rules 400.3151-400.3180. Department policies are found in the
Bridges Administrative Manual (BAM), th e Bridges Eligibilit y Manual (BEM) and the
Reference Tables Manual (RFT).

Current legislative amendments to the Act delineate eligibility criteria as implemented by
department policy set forth in program manual s. 2004 PA 344, Se c. 604, es tablishes
the State Disability Assistance program. It reads in part:

Sec. 604 (1). The department sha Il operate a state di sability
assistance program. Except as provided in subsection (3),
persons eligible for this program shall includ e needy citizens
of the United States or aliens exempt from the Supplemental
Security Income citizenship re quirement who are at least 18
years of age or emancipated minors meeting one or m ore of
the following requirements:
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(b) A per son with a physical or mental impairment whic h
meets federal SSl disab ility standards, exce pt that the

minimum duration of the dis ability shall be 90 days.
Substance abuse alone is not defined as a basis for
eligibility.

Specifically, this Act provides minimal cash assistance to individuals with some type of
severe, temporary disability which prevent s him or her from engaging in substantial
gainful work activity for at least ninety (90) days.

Disability is defined as the inability to do any substantial gainful activity by reason of any
medically determinable phys ical or mental im pairment which can be expected to result
in death or which has lasted or can be expect ed to last for a continuous period of not
less than 12 months. 20 CFR 416.905(a). The person claimi ng a physical or mental
disability has the burden to esta blish it through the us e of competent medical evidenc e
from qualified medical sources such as his  or her medical history, clinica l/laboratory
findings, diagnosis/prescri bed treatment, prognosis for recovery and/or medical
assessment of ability to do work-related ac tivities o r ability to reason and make
appropriate mental adjustments, i f a mental disab ility is alleged. 20 CRF 413 .913. An
individual's subjective pain com plaints ar e not, in and of themselves, sufficient to
establish disab ility. 20 CF R 416.908; 2 0 CFR 4 16.929(a). Similarly, conclusory
statements by a physician or mental health professional that an individual is disabled or
blind, absent supporting medical evidence, is insufficient to establish disability. 20 CFR
416.927.

When determining disability, t he federal regulations require several factors to be
considered including: (1) the location/duration/frequency/intensity of an applicant’s pain;
(2) the type/dosage/effectiveness/side effects of any medication t he applicant takes to
relieve pain; (3) any treatment other t han pain medication that the applicant has
received to relieve pain; and, (4) the effect of the applicant’s pain on his or her ability to
do basic work activities. 20 CFR 416.929(c)(3). The applicant’s pain must be assessed
to determine the ext ent of his or her functi onal limitation(s) in light of the objective
medical evidence presented. 20 CFR 416.929(c)(2).

In order to determine whether or not an individual is disabled, federal regulations require
a five-step sequential evaluation process be utilized. 20 CFR 416.920(a)(1). The five-
step analy sis requires the trier of fact to cons ider an individual’s current work activit vy;
the severity of the impairment(s) both in duration and whether it meets or equals a listed
impairment in Appendix 1; residual functional capacity to det ermine whether an
individual can perform past relev ant work; and residual functiona | ca pacity along with
vocational factors (e.g., age,  education, and work experienc e) to determine if an
individual can adjust to other work. 20 CFR 416.920(a)(4); 20 CFR 416.945.

If an individual is found disabled, or not disabled, at any step, a determination or
decision is made with no need to evaluate s ubsequent steps. 20 CFR 416.920(a)(4). If
a determination cannot be made that an individual is disabl ed, or not disabled, at a
particular step, the next step is required. 20 CFR 416.920(a)(4).
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In Claimant’s case, the ongoi ng and unpredictable daily di zziness, chronic back pain
and other non-exertional sympt oms he describes are consis tent with the objectiv e
medical evidence presented. Consequently, great weight and credibility mus t be given
to his testimony in this regard.

When determining dis ability, the federal regula tions require that s everal considerations
be analyzed in sequential order. If disability can be ruled out at any step, analysis of the
next step is not required. These steps are:

1. Does the client perform Substantial Gainful Activity (SGA)? | f
yes, the client is ineligible for MA. If no, the analysis
continues to Step 2. 20 CFR 416.920(b).

2.  Does the client have a severe impairment that has lasted or is
expected to last 12 months or more or result in death? If no,
the client is ineligible for MA. If yes, the analysis continues to
Step 3. 20 CFR 416.920(c).

3. Does the impairment appear on a specia | listing of
impairments or are the clie nt's symptoms, signs, and
laboratory findings at least equiv alent in severity to the set of
medical findings specified for the listed impairment? If no, the
analysis continues to Step 4. If yes, MA is approved. 20 CFR
416.290(d).

4. Can the client do the forme  r work that he/she performed
within the last 15 years? If yes, t he client is ineligible for MA.
If no, the analysis continues to Step 5. 20 CFR 416.920(e).

5.  Does the client have the Res idual Functional Capacity (RFC)
to perform other work according to the guidelines set forth at
20 CFR 404, Subpart P, Ap pendix 2, Sections 200.00-
204.00? If yes, the analysis ends and the client is ineligible
for MA. If no, MA is approved. 20 CFR 416.920(f).

Claimant has not been employed since 2010; consequently, t he analysis must move to
Step 2.

In this case, Claimant has presented the required medical data and evidence necessary
to support a finding t hat Claimant has significant phys ical and m ental limitations upon
his ability to perform basic work activities.

Medical evidence has clearly  established that Claimant has an impairment (or
combination of impairments) that has more than a minimal effect on Claim ant’s work
activities. See Social Security Rulings 85-28, 88-13, and 82-63.

In the third step of the sequentia | consideration of a disab ility claim, the tri er of fact
must determine if the claimant’s impairment (or combination of impairments) is listed in

6
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Appendix 1 of Subpart P of 20 CFR, Part 404. This Administrative Law Judge finds that
the claimant’s medical record will not support a finding that claimant’s impairment(s) is a
“listed impairment” or equal to a listed impairment. See Ap pendix 1 of Sub part P of 20
CFR, Part 404, Part A. A ccordingly, Claimant cannot be found to be disabled bas ed
upon medical evidence alone. 20 CFR 416.920(d).

In the fourth step of the sequent ial consideration of a disability claim, the trier of fact
must determine if the claimant’s impairm  ent(s) prevents claim ant from doing past
relevant work. 20 CFR 416.920(e). Itis the finding of this Admini strative Law Judge,
based upon the medical ev idence and objective medical findings, that Claimant cannot
return to his pastr elevant work becaus e the rigors of working as a cashier ar e
completely outside the scope of his physic al and mental abilities given the medica |
evidence presented.

In the fifth step of th e seque ntial cons ideration of a disab ility c laim, the trier of fact
must determine if the claimant’s impairment(s) prevents claimant from doing other work.
20 CFR 416.920(f). This determination is based upon the claimant’s:

(1)  residual functional capacity defined simply as “what
can you still do despite you limitations?” 20 CFR

416.945;

(2) age, educ ation, and wo rk experience, 20 CF R

416.963-.965; and

(83) the kinds of work which exist in signific ant
numbers in the national ec onomy which the
claimant could perfo rm despite his/her

limitations. 20 CFR 416.966.

See Felton v DSS 161 Mich. App 690, 696 (1987) . Once Claimant reaches Step 5 in
the sequential review process, Cl aimant has already es tablished a prima facie case of
disability. Richardson v Secretary of Health and Human Services, 735 F2d 962 (6™ Cir,
1984). At that point, the burden of proof is on the state to prove by substantial evidence
that Claimant has the residual functional capacity for substantial gainful activity.

After careful review of Claimant’s medical record and the Administrative Law Judge’s
personal interaction with Claimant at the h earing, this Administrative La w Judge find s
that Claim ant’s exertional and non-exertional impairment s render Claimant unable to
engage in a full range of even  sedentary work activities on a regular and continuing
basis. 20 CFR 404, Subpart P. Appendix 11, Section 201.00( h). See Social Securit y
Ruling 83-10; Wilson v Heckler, 743 F2d 216 (1986). Bas ed on Claimant’s vocational
profile (advanced age, Claimant is 55, has a fifth grade education and an unskilled work
history), this Administ rative Law Judge fi nds Claimant’s MA, Retro/MA and SDA are
approved using Vocational Rule 202.01 as a guide. Conseq uently, the department’s
denial of his February 27, 2012, MA/Retro-MA and SDA application cannot be upheld.
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DECISION AND ORDE

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides the department erred in determining Claimant is not currentl y disabled
for MA/Retro-MA and SDA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1.

The department sh  all proce ss Cla imant's February 27, 2012,
MA/Retro-MA and SDA application, and shall award him all the benefits he
may be entitled to receive, as long as he meets the remaining financial
and non-financial eligibility factors.

The department shall rev iew Claimant’s medica |cond ition for
improvement in March, 2014, unless hi s Social Sec urity Administration
disability status is approved by that time.

The department shall obtain updated medical evidence from Claimant’s
treating physicians, physical therapists, pain clinic notes, etc. regarding his
continued treatment, progress and prognosis at review.

It is SO ORDERED.

Is/

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: March 15, 2013

Date Mailed: March 18, 2013
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NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party wit hin 30 day s of the mailing
date of this Decision and Order. Admi nistrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the mailing of the Decision and Order or, if a timely r equest for rehearing was
made, within 30 days of the receipt date of the rehearing decision.

Claimant may request a rehearing or reconsideration for the following reasons:

o A rehearing MAY be granted if there is ne wly discovered evidence
that could affect the outcome of the original hearing decision.
oA reconsideration MAY be granted for any of the following reasons:

= misapplication of manual policy or law in the hearing decision,

= typographical errors, mathematical error, or other obvious errors in the
hearing decision that effect the substantial rights of the claimant:

= the failure of the ALJ to addres s other relevant issues in the hearing
decision.

Request must be submitted through the loc al DHS office or directly to MAHS by
mail at

Michigan Administrative Hearings

Reconsideration/Rehearing Request

P. O. Box 30639

Lansing, Michigan 48909-07322

VLA/las

CcC:






