STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2012-58539

Issue No.: 2009; 4031

Case No.: H

Hearing Date: eptember 26, 2012
County: Livingston

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

This matter is before the undersigned Admini strative Law Judge upon the Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearinga nd appeal process. After due notice, a
telephone hearing was commenced on September 26, 2012, from Lansing, Michigan.
Claimant personally appeared and testified. Participants on behalf of the Department of
Human Services (Department) included Family Independence Manageri

ISSUE
Whether the Department of Human Serv ices (the department) properly denied
Claimant’s application for Medical Ass istance (MA-P), Retro-MA and State Dis ability
Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On May 7, 2012, Claimant fil ed an application for MA-P, Retro-MA and
SDA benefits alleging disability.

(2) On April 21, 2012, the Medical Re view Team (MRT) denied Claimant’s
application for MA-P and Retro-MA indicating that he was capable of
performing other work, pursuant to 20 CFR 416.920(f).

(3) On May 7, 2012, the department case worker sent Claimant notice that his
application was denied.

(4) OnJune 7, 2012, Claimant file d areques t for a hearing to contest the
department’s negative action.
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(5)

(6)

On July 20, 2012, the Stat e Hearing Review Team (SHRT) found
Claimant was not disabled and re tained the capacity to perform
unskilled, light work with right upper extremity limitation S.
(Department Exhibit B, pp 1-2).

Claimant has a history of polyneuropathy, degenerative lumbar disc
disease, bursitis, arthritis, tendoniti s, blind in right ey e, migraines,
bilateral carpal tunnel, stenosis, anemia, bipolar dis order and bone
spurs in right shoulder.

On March 9, 2010, Claimant ’s treating physic ian completed a
medical examination. Claimant is diagnose d with chronic p ain in
his lower extremities and back. He has a perforated ear drum and
is blind in his right eye. He co mplained of pain on the bottom of his
feet. He is depressed without tremor. His treating physician opined
that Claim ant’s condition is det eriorating. He limit ed Claimant to
lifting no more than 10 pounds, walk ing no more than 2 hours and
sitting no more than 6 hours in an 8-  hour workday . He is also
unable to operate foot or leg cont rols. Mentally, Claimant is limited
in sustained concentration, follo wing simple directions and social
interaction. (Department Exhibit A, pp 12-14).

On January 4, 2011, CI aimant under went a psychologic al
examination on behalf of the Social Securit y Administration. The
examining psychologist opinedt  hat Claimant’s problems are
primarily physical and his conditi on is treatable with therapy or
medical intervention. There is no impa irment in his ab ility to
understand and carry out simple directions. He is verbal, pleasant,
responds to humor and smiles easily. There is no apparent mood
disorder. Depression varies in intensity from day to day. Today he
does not present as depressed. He does present with pain,
alternating from standing to sitting, sitting on one side. Diagnosis:
Axis |: Depression; Alcohol de pendence in sustained remissio n;
Axis V: GAF=58. (Department Exhibit B, pp 32-36).

On January 10, 2011, Claimant had a medical examination by the
Disability Determination Service. Claimant’s chief complaints were
blurry vision, bulging discs and burni ng, stabbing pain of the fe et.
The examining physician opined that Claimant has degenerative
disc disease of the lumbosacral spine but there is no radiculopathy.
He has polyneuropathy, probably from alcohol. He has poor vision
of the right eye with finger c ounting presentin  that eye.
(Department Exhibit B, pp 41-49).
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(10)

(11)

(12)

(13)

(14)

On September 19, 2011, an  MRI lumbar spine wit hout contrast
showed degenerative spondylosis, most pronounced at the L4-L5
level where there is a broad-based disc bulge, small annular tear,
mild canal stenosis and bilater al neural f oraminal narrowing. The
MRI of Claimant’s  right shoulder rev ealed acr omioclavicular
arthropathy/overgrowth with dist al clavicular down spur;
subacromial-subdeltoid bursitis; s upraspinatus and subscapularis
tendonitis. Moderate grade patrtial thickness artic ular side t ear
distal s upraspinatus tendon. Very  mild articular side partia I
thickness tear of subscapularis tendon. Limited evaluation of the
glenoid labrum, although there is a suspicion of a SLAP tear.
(Department Exhibit A, pp 28-32).

On October 13, 2011, Claimant presented with f oot and shoulder
pain at the physician’s office. Since 2008, Claimant has increased
difficulty placing weight on foot. He places excess weight on inside
of foot in order to reduce pain . His shoulder pain began s ix years
ago. T he physic ian noted the right shoulder was unable to
progress beyond 90 degrees with active or passive motion. He had
tenderness near the acromion. He had a hammer toe visible on
fifth digit with corresponding callus es on dorsum of foot. He also
reported a general sens e of numbness in both legs. (Department
Exhibit A, pp 24-27).

On December 8, 2011, Claimant parti cipated in a medical
evaluated on behalf of the department . Claimant was diagnosed
with spinal stenosis. The exam ining physician opined Claimant ’s
condition was stable. (Department Exhibit A, pp 10-11).

On December 14, 2011, x-rays of Claimant’s left shoulder revealed
mild to moderate osteoarthritic changes s een in the left AC joi nt.
The right s houlder showed mild os teoarthritic changes in the AC
joint with inferiorly projecting ost  eophyte off the distal clavicle.
(Department Exhibit A, p 33).

On March 19, 2012, Claiman t completed the initial bio-psycho-
social assessment at community m ental health. Claim ant presents
due to persistent depressed mood since 1999, cr ying spells ,
anhedonia, suicidal ideation, soci al isolat ion, decreased appetite
and sleep and diffic ulty sustaining attention and ¢ oncentration.
Claimant is unemployed due to physical injuries . He has a history
of psychiat ric hospitalizations for 2001, 2008 and in- patient IOP
substance abuse hospitaliz ations in 1999 and 2004. Claim ant
stated that he has had at least six overnight stays in the emergency
room since 2008 due to su icidal ideation with in tent/plan. His last
psychiatric hospitaliz ation was in December, 2011 in Owosso
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(15)

(16)

(17)

(18)

where he was prescribed Celexa fo r depressive sy mptoms. He
was unable to fill the prescription due to lack of funds. He has been
using the suicide hotline as a means of support. He had a
depressed mood and fair judgment, however his impulse control,
and insight were poor. His sleep was decreased due to his inability
to maintain consistent sleep due to physical pain and/or rumination.
Diagnosis: Axis | : Major depr  ession, recurre nt, moderate;
Undifferentiated attention-deficit di sorder (ADD); Axis | |: Borderline
personality disorder (rul e out): Axis lll: S ciata; Rotator cuff; One
eye-other blind; Axis IV: Hous ing problems; Economic problems;
Problem accessing healthcare; O ccupational prob lems; Axis V:
GAF=55. (Department Exhibit A, pp 35-39).

On March 22, 2012, an orthopedist completed a medic al
examination of Claim ant. He wa s diagnosed with a r ight shoulder
arthroscopy and SLAP les ion debr idement. He was gener ally
withdrawn. The orthopedist found Claimant’s condition was
improving. (Department Exhibit A, pp 15-16).

On March 23, 2012, Claimant ’s case manager from community
mental health services wrote a let ter informing the department that
she was in the process of assist ing Claimant gathering information
for his application for Medicaid. Additionally, the case worke r
reported that Claimant had been re ferred to the SOAR program
which assists consumers who ar e at risk of hom  elessness in
applying for social s ecurity benefits. Claim ant was ¢ onsidered a
high priority due to his current li ving situation, lack of income and
significant medical and psychiatric symptoms. (Department Exhibit
A, p 24).

Claimant is a 46 year old m an whose birthday is m
Claimant is 6’0" tall and weighs 225 Ibs. Claimant completed the
eighth grade.

Claimant was appealing the denial of Social Sec  urity disabilit y
benefits at the time of the hearing.

CONCLUSIONS OF LAW

The Medic al Assistance (MA) program is  established by the Title XIX of the
Social Sec urity Act and is implemented by Title 42 oft he Code of Federal
Regulations (CFR). The Department of Human Services (formerly known as the
Family Independence Agency) administers the MA program pursuant to MCL
400.10, et seq., and MCL 400.105. Department policies are found in the Bridges
Administrative Manua | (BAM), the Br idges Elig ibility Manual (BEM) and the
Reference Tables Manual (RFT).
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The State Disability Assistanc e (SDA) program which provides financial
assistance for disabled persons is established by 2004 PA 344. The Department
of Human Services (DHS or department) administers the SDA program pursuant
to MCL 400.10, et seq., and MAC R 400.3151-400.3180. Depar tment policies
are found in the Bridges Ad ministrative Manual (BAM), the Bridges Elig ibility
Manual (BEM) and the Reference Tables Manual (RFT).

Current legislativ e amendment s to the Act delineate eligibility criteria as
implemented by department policy set fo rth in program manuals . 2004 PA 344,
Sec. 604, establishes the State Disability Assistance program. It reads in part:

Sec. 604 (1). The department shall operate a state
disability assistance program. Except as pr ovided in
subsection (3), persons eligible for this program shall
include needy citizens of t he United States or aliens
exempt from the Suppleme  ntal Securit y Income
citizenship requirement who are at least 18 years of
age or em ancipated minors m eeting one or more of
the following requirements:

(b) A person with a physica | or mental impairment
which meets federal SSI disa bility standards, except
that the minimum duration of the disability shall be 90
days. Substance abuse alone is not defined as a
basis for eligibility.

Specifically, this Act provides minimal ca sh assistance to i ndividuals with some
type of severe, temporary disability wh ich prevents him or her from engaging in
substantial gainful work activity for at least ninety (90) days.

Under the Medicaid (MA) program:
"Disability" is:

... the inability to do any subs tantial gainful activity
by reason of any medica lly determinable physical or
mental impairment which can be expected to result in
death or which has lasted or can be expec ted to last
for a continuous period of not less than 12 months.

20 CFR 416.905.

When determining dis ability, the federal regul ations require several factors to be
considered, including: (1) the loca tion/duration/frequency/intensity of an

applicant’s pain; (2) the type/dosage/effectiveness/side effects of any medic ation
the applicant takes to relieve pain; (3) any treatment other than pain medic ation
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that the applicant has received to relieve pain; and (4) the effect of the applicant’s
pain on his or her ability to do basic work activities. 20 CFR 416.929(c)(3). The
applicant’s pain must be assessed to determine the extent of his or her functional
limitations in light of the objective medical evid ence pres ented. 20 CF R
416.929(c)(94).

In determining whether you are disabled, we will consider all of your symptoms,
including pain, and the extent to wh ich y our symptoms can reasonably be
accepted as consistent with objec tive medical evidence, and other evidence. 20
CFR 416.929(a). Pain or other symptoms may caus e a limitation of function

beyond that which can be determined on the basis of t he anatomical,
physiological or psy chological abnorma lities cons idered alone. 20 CF R
416.945(e).

In evaluating the intensity and persistence of your sy mptoms, including pain, we
will consider all of the av  ailable evidence, including your medical history, the
medical signs and laboratory findings a nd statements about how your symptoms
affect you. We will then determine the extent to which yo ur alleged functional
limitations or restricti ons due to pai n or other symptom s can reasonably be
accepted as consistent with the medical signs and laboratory findings and ot her
evidence to decide how your  symptoms affect your ability to work. 20 CFR
416.929(a).

Since sym ptoms sometimes suggest a great er severity of impairment than can
be shown by objective medical evidenc e alone, we will carefully consider any
other information you may subm it about your symptoms. 20 CFR 416.929(c)(3).
Because s ymptoms such as pain, are s ubjective and difficult to quantify, any
symptom-related functional limitations and restrictions which you, your treating or
examining physician or psych  ologist, or other pe rsons report, which can
reasonably be accept ed as cons istent with the objective medical evidence and
other evidence, will be taken into account in reaching a conclusion as to whether
you are disabled. 20 CFR 416.929(c)(3).

We will consider all of the evidence pr esented, including information about y our
prior work record, your statements about your symptoms, evidence submitted by
your treating, exam  ining or consul  ting physician or psychologist, and
observations by our employees and other persons. 20 CFR 416.929(c)(3). Your
symptoms, including pain, will be determined to d iminish your capacity for basic
work activ ities to the extent that your alleged functional limitations and
restrictions due to symptoms, such  as pain, can reasonably be accepted as
consistent with the objective medica | evidence and other evidence. 20 CF R
416.929(c)(4).

In Claimant’s case, the ongoing pain in his legs and f eet, his inability to lift his
right arm due to t he torn rotator cu  ff, blindnes s in one eye and other
non-exertional symptoms he des cribes are consistent with the objective medical
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evidence presented. Consequently, great weight an d credibility must be given to
his testimony in this regard.

When determining disab ility, the federal regulatio  ns require that several
considerations be analyzed in sequential or der. If disability can be ruled o ut at
any step, analysis of the next step is not required. These steps are:

1.  Does the client perf orm S ubstantial Gainful Activity
(SGA)? If yes, the client is ineligible for MA. If no, the
analysis continues to Step 2. 20 CFR 416.920(b).

2. Doestheclienthave a  severe impairment that has
lasted or is expected to last 12 months or more or
result in death? If no, the cli entis ineligible for MA. If
yes, the analys isc ontinuest oStep3. 20CF R
416.920(c).

3. Does the impairment appear on a special listing of
impairments or are the cli ent’'s s ymptoms, signs, and
laboratory findings at least equi valent in severity to the
set of medical findings specified for the listed
impairment? If no, the analysis continues to Step 4. If
yes, MA is approved. 20 CFR 416.290(d).

4.  Can the client do the former work that he/she
performed within the last 15 year s? If yes, the client is
ineligible for MA. If no, the analysis continues to Step
5. 20 CFR 416.920(e).

5. Does the client have the Residual Functional Capacity
(RFC) to perform other work according to t he
guidelines set forth at 20 CFR 404, Subpart P,
Appendix 2, Sections  200.00-204.007 If yes, the
analysis ends and the client is ineligible for MA. If no,
MA is approved. 20 CFR 416.920(f).

Claimant has not been employed since 20 07; consequently, the analys is must
move to Step 2.

In this case, Claimant has presented the required medica | data and evide nce
necessary to support a finding t hat Claimant has significant phy sical limitations
upon his ability to perform basic work acti vities. Medical evidence has cle arly
established that Claimant has an impairment (or comb ination of impa irments)
that has more than a minimal effect on CI aimant’s work activities. See Social
Security Rulings 85-28, 88-13, and 82-63.
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In the third step of the sequent ial consideration of a disa bility claim, the tri er of
fact must determine if the claimant’s impairment (or co mbination of impairments)
is listed in Appendix 1 of S ubpart P of 20 CFR, Part 404. This Administrativ e
Law J udge finds that Claim ant’s medical record will not sup port a finding that

Claimant’s impairment(s) is a “listed impairment” or equal to a listed impairment.
See Appendix 1 of Subpart P of 20 CFR, Part 404, Part A. Accordingly, Claimant
cannot be found to be disabled based up on medical evidence alone. 20 CFR
416.920(d).

In the fourth step of the sequent ial consideration of a disab ility claim, the tri er of
fact must determine if the claimant’s impairment(s) prevents Claimant from doing
past relevant work. 20 CFR 416.920(e). It is the finding of this Administrative
Law J udge, based upon the medical eviden ce and objective physical findings,
that Claim ant cannot return to his pas t relevant wo rk because the rigors of
working as a brick lay er is completely outside the scope of his p hysical abilities
given the medical evidence presented.

In the fifth step of the sequential considerat ion of a disability claim, the trier of
fact must determine if the claimant’s impairment(s) prevents Claimant from doing
other work. 20 CFR 416.920(f). This  determination is based upo n the
Claimant’s:

(1)  residual functional capacity defined simply as
“‘what can you still do despite your limitations?”
20 CFR 416.945;

(2) age, education, and wo rk experience, 20 CF R

416.963-.965; and

(3) the kinds of work which existin s ignificant
numbers in the national economy whic  h the
claimant ¢ ould perform despite his/ her

limitations. 20 CFR 416.966.

See Felton v DSS 161 Mich. App 690, 696 (1987). Once Claimant reaches Step
5 in the sequential review proc ess, Claimant has already established a prima
facie case of disability . Richardson v Secretary of Health and Human Servic es,
735 F2d 962 (6 ™" Cir, 1984). At that point, the bur den of proof is on the state to
prove by substantial evidenc e that Claimant has the residual functional ca pacity
for substantial gainful activity.

After careful review of Claimant’s medical r ecord, in particular his
polyneuropathy, untreated depression and numerous psychiatric hospitalizations,
and the Administrative Law Judge’s perso nal interaction with Claimant at the
hearing, this Administrative Law Judge finds that Claimant’s exertional and non-
exertional impairments render Claimant unable to engage in a full range of even
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sedentary work activities on a regular and contin  uing bas is. 20 CFR 404,
Subpart P. Appendix 11, Se ction 201.00(h). See Social Security Ruling 83-10;
Wilson v Heckler , 743 F2d 216 (1986). The depar tment has failed to provide
vocational evidence which establishes t hat Claimant has the residual functional
capacity for substantial gainful activity and that, given Claim ant’s age, education,
and work experience, there are a signifi  cant numbers of jobs in the national
economy which Claimant could perform despite his limitations. Ac cordingly, this
Administrative Law Judge concludes that Claimant is disabled for purposes of the
MA program. Consequently, the department s denial of his May 7, 2012
MA/retro-MA and SDA application cannot be upheld.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings  of fact and
conclusions of law, deci des the department erred in determining Claimant is not
currently disabled for MA/Retro-MA and SDA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The department shall proc ess Claim ant's May 7, 2012
MA/Retro-MA and SDA application, and shall award him all the
benefits he may be entitled tor eceive, as long as he meets the
remaining financial and non-financial eligibility factors.

2. The depar tment shall review Cla imant’s medical condition for
improvement in October, 2014, unless his Social Securit y
Administration disability status is approved by that time.

3. The depar tment shall obtain updated medical evidence from
Claimant’s treating physicians, physical therapists, pain clinic notes,
etc. regarding his ¢ ontinued treatment, progress and prognosis at
review.

s/

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: October 12, 2012

Date Mailed: October 12, 2012
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NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party wit hin 30 day s of the mailing
date of this Decision and Order. Admi nistrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the mailing of the Decision and Order or, if a timely r equest for rehearing was
made, within 30 days of the receipt date of the rehearing decision.

VLA/las

CC:
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