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DECISION AND ORDER 
 
This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9 
and 42 CFR 431.200 et seq. and upon Appellant's request for a hearing. 
 
After due notice, a hearing wa s held on   Attorney  
appeared on behalf of Appel lant.   Appell ant’s daughter, testified as  a 
witness.  , Community Services Dir ector, represented t he Department of 
Community Health’s Waiver Agency, t he Valley Are a Agency  on Aging (“Waiver 
Agency” or “AAA”).   a socia l worker/supports coordinator for AAA, als o 
testified as a witness.      
 
ISSUE 
 

Did the W aiver Agency properly  reduc e Appellant’s homem aking and personal 
care services? 

 
FINDINGS OF FACT 
 
The Administrative Law Judge, based upon the com petent, material and substantial 
evidence on the whole record, finds as material fact: 
       

1. Appellant is an  who has been di agnosed with chronic 
airway obstruction, NEC; chronic obstruc tive pulmonary diseas e; arthritis; 
anxiety; urinary tract infections; and hypertension.  (Respondent’s Exhibit 
2, pages 1, 7-8). 

2. AAA is a contract agent of the Michigan Department of Community Health 
(MDCH) a nd is resp onsible for waiv er eligibility det erminations and th e 
provision of MI Choice waiver services.    

3. Appellant has been enro lled in and receiving MI Choice waiver services  
through AAA, including 59 hours per week of personal care services and 4 
hours per week of homemaking services.  In total, Appellant would receive 
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9 hours of services a day.  (Res pondent’s Exhibit 4, pages 1-2;  
Respondent’s Exhibit 5, page 1; Testimony of ). 

4. On  the Waiver  Agency performed a reassessment of 
Appellant’s services.  (Respondent’s Exhibit 2, pages 1-15). 

5. Based that reassessment, the Waiv er Agency found that Appellant’s  
services should be reduced.  S pecifically, AAA d ecided to  reduc e 
Appellant’s personal care serv ices to 40 hours  a week  and her  
homemaking services to 2 hours a week .  In total, A ppellant was to 
receive 6 hours a day of services.  (Respondent’s Exhibit 4, pages 1-2; 
Respondent’s Exhibit 5, page 1; Testimony of  

6. On , AAA sent Appellant  written notice that her service s 
would be reduced.  T he reduction wa s to b e effective 12 days from the 
date of the notice.  The notic e did not, however, identify the specific  
reduction that would be made.  (Respondent’s Exhibit 1, page 1). 

7. On  the Department  received a Request for Hearin g 
regarding t he reduction in this c ase.  Given that the request for hearing 
was receiv ed prior to the effective date of the negative ac tion, the 
reduction was not implemented. 

8. Howev er, Appellant subsequently became Medicaid ineligible and the 
Waiver Agency stopped her services for that reason. 

9. On  Appellant’s  a ttorney submitted a request to hav e 
Appellant’s MI Choice Waiver Servic es maintained at their prior leve l 
pending a final decision in this matter.   

10. On , Respondent’s r epresentative submitted a response 
to that request. 

11. On  a prehearing c onference was held with respect to 
Appellant’s request.  This Administrative Law Judge subsequently ordered 
the Waiver Agency to reinstate and main tain Appellant’s services  at their  
prior level until a final decision in this matter is reached. 

CONCLUSIONS OF LAW 

 The Medical Ass istance Program is establis hed purs uant to Title XIX of t he Soc ial 
Security Act and is im plemented by Title 42 of  the Code of Federal Regu lations (CFR).  
It is administered in accordance with stat e statute, the Social Welfare Act, the 
Administrative Code, and the State Plan under Titl e XIX of the Social Security Act  
Medical Assistance Program. 
 
Appellant is claiming servic es through the Department’s Home and Community Based 
Services for Elderly and Disabled.  The waiv er is called MI Choice in Mic higan. The  
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program is funded through the f ederal Centers for Medicare and Medicaid Services to 
the Michigan Department of Community Health  (Department).  Re gional agencies, in 
this case AAA, function as the Department’s administrative agency. 
 

Waivers are intended to provide the flexibility needed to enable 
States to try new or different app roaches to the efficie nt and c ost-
effective delivery of health care services, or to adapt their programs 
to the special needs  of particular areas or groups of recipients .  
Waivers allow exceptions to St ate plan requirements and permit  a 
State to implement i nnovative programs or activities on a time-
limited bas is, and subject to specific  safeguards for the protection 
of recipients and the pr ogram.  Detailed rules for waivers are set  
forth in subpart B of part 431, subpart A of part 440, and subpart G 
of part 441 of this chapter.  [42 CFR 430.25(b).] 

 
A waiver under sect ion 1915(c) of the [Social Secu rity] Act allows a State to 
include as  “medical assistance” under  its plan, home and community based 
services furnished to recipients who woul d otherwise need inpatient  care that is 
furnished in a hospital, SNF [Skilled Nu rsing Facility], ICF [Intermediate Care 
Facility], or ICF/MR [Inte rmediate Care  Facility/Mentally Re tarded], and is  
reimbursable under the State Plan.  [42 CFR 430.25(c)(2).] 
 
Types of services that may be offered include: 
 

Home or community-based services may include the following 
services, as they are defined by the agency and approved by CMS: 
 
•   Case management services. 
•   Homemaker services.  
•   Home health aide services. 
•   Personal care services. 
•   Adult day health services 
•   Habilitation services. 
•   Respite care services. 
•   Day treatment or other partial hospitalization services,   
     psychosocial rehabilitation services and clinic services (whether    
     or not furnished in a facility) for individuals with chronic mental  
     illness, subject to the conditions specified in paragraph (d) of  
     this section. 
 
Other services requested by the agency and approved by CMS as 
cost effective and nec essary to avoi d institutionalization.  [42 CFR 
440.180(b).] 

 
As a preliminary matter, this Administrative  Law Judge would note that there were two 
types of services previous ly authorized in this case, i.e. homemaker services and 
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personal care services.  With respect to th ose services, the Medicaid Prov ider Manual 
(MPM) states:   
 

4.1.B. HOMEMAKER 
 
Homemaker services include the performance of general 
household tasks (e.g., meal pr eparation and routine household 
cleaning and maintenance) provi ded by a qualified homemaker 
when the individual r egularly responsible f or these activities, i.e., 
the participant or an informal suppor ts provider, is temporarily 
absent or unable to manage the home and upkeep for himself or  
herself. Each provider  of Homemaker services must observe and 
report any change in the participant ’s condition or  of the home 
environment to the supports coordinator. 
 
4.1.C. PERSONAL CARE 
 
Personal Care services encompass a range of assistance to enable 
program participants to accomplish  tasks that they would normally 
do for themselves if they did not have a disability. This may take the 
form of hands-on as sistance (actually perf orming a task for the 
person) or cueing to prompt the participant to perform a task. 
Personal Care services may be provided on an episodic or on a 
continuing basis. Health-related se rvices t hat are pr ovided may 
include skilled or nursing care to the extent permitted by State law. 
 
Services provided through the wa iver differ in scope, nature,  
supervision arrangement, or provider  type (including provider  
training and qualifications) from Personal Care services in the State 
Plan. The chief differences bet ween waiv er coverage and State 
Plan serv ices are those services that relate to provider 
qualifications and traini ng requirements, whic h are more stringent  
for personal care provided under the waiver than those provided 
under the State Plan. 
 
Personal Care inc ludes assistanc e with eating, bathing, dressing,  
personal hygiene, and activities of daily living. These services may  
also include ass istance with mo re complex  life activities. The 
service may include t he preparation of meals but does not include 
the cost of the meals themselves . When specified in the plan of 
service, services may also incl ude such housekeeping chores as 
bed making, dusting, and vacuuming that are incidental to the 
service furnished or t hat are es sential to the health and welfar e of  
the participant rather than the participant’s  family. Personal Car e 
may be furnished outside the partici pant’s home.  [MPM, MI Choice 
Waiver Chapter, April 1, 2012, pages 9-10.] 
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As described in the above policy , the two types of services in this case are very similar 
and have some overlap.  also testified that Appe llant’s homemaking needs can 
be covered by his personal care services and that, when Appellant’s services were 
reinstated, all of the hours au thorized were identified as personal care services.  
Consequently, the parties considered them together and identified the issue in this case 
as a reduction of services from 63 hours a week to 42 hours a week.   
 
It is undis puted that the Appellant has a need for some services and she has  
continuously been receiving care.  However, M edicaid beneficiaries are only entitled to 
medically necessary Medicaid covered services and the MI Choice waiver did not waiv e 
the federal Medicaid regulatio n that requires that author ized services be medically 
necessary.  See 42 CFR 440.230. 
 
Appellant bears the bur den of proving by  a preponderance of the evidence that the 
Waiver Agency erred in reducing his servic es.  Given the evidence in this case, 
Appellant has failed to meet that burden. 
 
First, this Administrative Law Judge would note that, given her  testimony during the  
hearing, even Appellant’s daught er agrees that Appellant does not need 9 hours a day 
of services.  When describing the hours she believed were needed, Appellant’s  
daughter only requested 8 hours and 30 minutes of services. 
 
Moreover, the lack of medically necessity for 9 hours is also reflected by the undisputed 
fact that not all of the authorized hours were being used.  Appellant reported to both her 
daughter and AAA staff that, at times, her aides were just sitti ng around and doing  
nothing.  Appellant also repor ted that she did not want her  aides there late at night, 
when they  would jus t watch her watching television.  Furthermore, Appellant would 
simply send her aides home early when daughter came over.  Appellant’s daughter also 
testified that, while workers are scheduled to be there, Appellant does not require an y 
assistance during Appellant’s two daily naps.1 
 
The Waiver Agency further based its reducti on on its finding that Appellant’s condition 
had improved and that she could ambulate bette r.  Howev er, while  testifie d 
regarding such changes, Appell ant’s plan of care document s state the exact oppos ite 
conclusions.  Nevertheless, Ap pellant’s daughter di d testify that her mother can be lef t 
alone and that Appellant can get herself into bed at night. 
 
During the hearing, Appellant’s daughter appeared to be mainly concerned with how the 
hours wer e scheduled as she only wanted  people t here when needed.  The exac t 
schedules can be adj usted, however, and the iss ue in this case is how many hours are 
medically necessary.   
 

                                            
1 Some of Appellant’s services, such as assistance with shopping, could be done while Appellant is 
sleeping.  However, Appellant’s daughter also testified that she does the shopping for her mother and the 
only assistance she requested was hands-on assistance while her mother is awake.. 
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With respect to that number of hours, this Administrative Law Judge finds that Appellant 
has failed to meet her burden of proving that  the Waiver Agency erred in reducing her  
services from 9 hour s a day  to 6 hours a day.  Appellant was not using all of he r 
authorized services, which suggests that they were not medically necessary.  Moreover, 
while Appellant does want certain types of assistance, it appears t hat the assistanc e 
can be provided in 6 hours per day.  Accordingly, the Waiver Agency’s decision must be 
affirmed. 
 
DECISION AND ORDER 
 
The Administrative Law Judge, based on the above findings of fact and conclusions of 
law, decides that the Waiver Agency properly reduced Appellant’s services.   
 
IT IS THEREFORE ORDERED that: 
 

The Department’s decision is AFFIRMED. 
 

        
                                                                                 

Steven J. Kibit 
Administrative Law Judge 

for James K. Haveman, Director 
Michigan Department of Community Health 

 
cc: 
  
 
 
  
 
 
 
  
 
  
Date Mailed: __10/19/2012______________ 
 
 
 
              

*** NOTICE *** 
The Michigan Administrative Hearing System may order a rehearing on either its own motion or at the request of a  
party within 30 days of the mailing date of this Decision and Order.  The Michigan Administrative Hearing System will 
not order a rehearing on the Department’s motion where the final decision or rehearing cannot be implemented within 
90 days of the filing of the original request.  The Appellant may appeal the Decision and Order to Circuit Court within 
30 days of the receipt of the Decision and Order or, if a timely request for rehearing was made, within 30 days of the 
receipt of the rehearing decision. 




