STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARINGS SYSTEM
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P.O. Box 30763, Lansing, Ml 48909
(877) 833-0870; Fax: (517) 334-9505

IN THE MATTER OF:
Docket No. 2012-53278 EDW

E— Case No. [N

Appellant

ECISION AND ORDE

This matter is before the undersigned Administ rative Law Judge pursuant to MCL 400.9
and 42 CFR 431.200 et seq. upon the Appellant's request for a hearing.

After due notice, a hearing was held on m At the conclusion of the hearing
on — the matter was continued so t the parties could pursue settlement.
The hearing was continued on Following the hearing on *
the matter was placed on hold so that the pa rties could pursue settlement in the instant

matter and also a related appeal Appell ant had filed against Washtenaw Count vy
Community Support and Treatment Services (CSTS), Docket No. 2012-63888 CMH.

appeared as an Authorized H earing Represent ative on behalf of the

. * Appellant’s mother, appeared as a
witness fo ] eared as an interpreter for Appellant’'s mother.
withdrew as Appellant’s Authorized

e undersigned was informed that
dvocacy was representing Appellant.

gency, Area Agency on Agin g 1-B. (Waive r Agency or AAA1B).
Care Manager; ﬂ Supports Coor dinator; and
Services Supervisor appeared as witnesses for the Waiver Agency.
Special Projects Manager, represented the Waiver Agency at the

ISSUE

Did the MI Choice Waiver Agency properly deny the Appellant’s request for 24
hour per day, 7 day per week services?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:
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1.

The Department contracts with Ar ea Agency on Agin g 1-B (AAA 1-B or
Waiver Agency) to provide Ml Choi ce Waiver services to eligib le
beneficiaries.

AAA 1-B must implement the Ml Choice Waiver program in accordance to
Michigan’s waiver agreement, Department policy and its contract with the
Appellant is a

Department.
[l year old Medica id beneficiary, born |G
(Exhibit 1, p 5).

Appellant aged out of the Children’s Special H ealth Services program
(CSHS) when he turned years old and was assessed on #

for enrollment in the M|l Choice Waiver program. (Exhibits 1, pp 9-22).

Due to the complex nature of the Ap pellant’s condition as a quadriplegic,
Appellant’s mother reques ted 24 hour per day, 7 day per week services
for Appellant. AAA1-Bs ubmitted a Spec  ial Memorandum of
Understanding (SMOU) to the Department to obtain additional services.
The Department approved 18.2 hours of services per day, which included
8 hours per day private duty nursing, 8 hours per day community living
supports, and 16 hours per week priv  ate duty nursing for respite for
Appellant’s mother. (Exhibit 1).

On man Adequat e Action Notice was mailed to Appellant’s
mother, informing her that her reques t for 24 hour per day care had been
denied, but that 18.2 hours of care per day had be en approved. (Exhibit
1).

On q M AHS received Ap pellant’s request for an expedited
hearing to contest the denial of the add itional hours of PDN services that
she was requesting. (Exhibit 3).

On m F withdrew as Authorized Hearing
Representative so that she cou d represent Washtenaw County
Community Support and Treatment Services (CSTS) in Docket No. 2012-
63888 CMH.

CONCLUSIONS OF LAW

The Medic al Ass istance Program is establis hed purs uant to Tit le XIX of t he Soc ial
Security Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).

It is administered in accordance with stat e statute, the Social Welfare Act, the
Administrative Code, and the State Plan under Titl e XIX of the Social Security Act
Medical Assistance Program.
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This Appellant is ¢ laiming services thr ough the Department’s Home and Communit y
Based Services for Elderly and Disabled (HCBS/ED). The waiver is called MI Choice in
Michigan. The programis  funded through the federal Center s for Medicare and
Medicaid (formerly HCFA) to the Mich igan Department of Community Health
(Department). Regional agen cies, in this case an ~ Area Agency on Aging (AAA),
function as the Department’s administrative agency.

Waivers are intended to prov ide the flexibility needed to
enable States to try new or different approaches to the
efficient and cost-effective delivery of health care services,
or to adapt their programs to t he special needs of particular
areas or groups of recipients. Waivers allow exce ptions to
State plan requirements and pe rmit a State to implement
innovative programs or activities on a time-limited basis, and
subject to specific saf eguards for the protection of rec ipients
and the program. Detailed rules for waivers are set forth in
subpart B of part 431, subpart A of part 440 and subpart G of
part 441 of this chapter. 42 CFR 430.25(b)

A waiver under section 1915(c) of the [Social Security ] Act allows a State to include as
‘medical assistance” under its plan, home and comm unity based services furnished to
recipients who would otherwise need inpatient care that is furnished in a hospital, SNF
[Skilled Nursing Facility], ICF [Intermediate Care Facility], or ICF/MR [Intermediate Care
Facility/Mentally Retarded], and isre  imbursable under the State Plan. 42 CF R
430.25(c)(2).

Home and community based services means services not otherwise furnished under
the State’s Medicaid plan, that are fu rnished under a waiv  er granted under the
provisions of part 441, subpart G of this subchapter. 42 CFR 440.180(a).

Home or community-based services may include the following

services, as they are defined by the agency and approved by
CMS:

e Case management services.

e Homemaker services.

e Home health aide services.

e Personal care services.

e Adult day health services

e Habilitation services.

e Respite care services.

e Day treatment or other parti al hos pitalization services,
psychosocial rehabilitation services and clinic services (whether
or not furnished in a facility) fo rindividuals with chronic mental
illness, subject to the conditions specified in paragr aph (d) of
this section.
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Other services requested by the agency and approved by CMS as
cost effective and necessary to avoid institutionalization. 42 CFR
440.180(b).

The MI Choice Policy Chapter to the Medicaid Provider Manual, Ml Choice Waiver, April
1, 2012, provides in part:

4.1 COVERED WAIVER SERVICES

In addition to regular State Plan co verage, Ml Choice participants may
receive services outlined in the following subsections. [p. 9].

* % %

4.1.P. PRIVATE DUTY NURSING

Private Duty Nursing (PDN) services consist of individual and cont inuous
nursing care (in contrast to "Skilled  Nursing" services characterized by
part-time or intermittent care) pr  ovided by licensed nurses within the
scope of State law. T hese services are provided to a par ticipant at home.
MI Choice participants 18-21 year s old who meet the elig ibility
requirements for Medicaid State PI  an PDN servic es will continue to
receive PDN services through the Medicaid State Plan and will not receive
PDN s ervices through MI Choice. Older MI Choic e participants may
continue to receive PDN services as a M| Choice service.

Participants receiving PDN services must remain on active status when
determining reassessment schedules. Refer to the Reasses sment of
Participants subsection of this chapter for additional information. PDN
services cannot be used in place of, or as a substitute for, other w aiver or
State Plan services. [p. 15].

8.3.A. EXCEPTIONAL CARE NEEDS

MDCH re cognizest hat the care needs of some participa  nts are
exceptional in comparis on with the general MI Choi ce population. Rather
than omit such partic ipants fromt he program, MDCH prov ides wa iver
agencies extra consideration in allowing the waiver agencies to authorize
the necessary services and support for such individuals.

A Memorandum of Understanding (MOU) for participants with extensiv e

service and support needs may be r equested for participants whose
average daily service costs meet or exceed $120 for a seven-day service

4
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week, regardless of how many days the participant actually received
services. MDCH will not approve an MOU request to cover short-term
increases in service costs due to temporary increases in Ml Choic e
services. MDCH defines short-term as less than 30 days.

MDCH will authorize a Spec ial Memorandum of Und erstanding (SMOU)
for participants with comple x m edical acuity who require extensive Ml
Choice services. MDCH will consider an SMOU for participants meeting at
least one of the following:

= Participant is aging out of the Children’s Special Health Care
Services program or transferring  from the Habilitation Suppor ts
Waiver program and requires ¢ ontinuing private duty nursing
services

= Participant is ventilator-dependent

= Participant has a tracheotomy that requires extensiv e suctioning,
tracheotomy care, or nebulizer treatments

= Participant has multiple wounds at stages 2, 3, or 4 that require
frequent dressing changes and treatment

= Participant has a m edical cond ition with a high acuity and the
attendant-required care is complex (i.e., a combination of tube
feedings, dressing ¢ hanges, intravenous medications, oxygen
therapy, colostomyl/ileostomy, etc.)

MDCH will not approve an SMOU for participants for the following:

= Participant requires a temporary  increase in services to either
provide relief for, or substitute for, informal support

= Participant requires a temporary increase in services to cover night,
weekend, or holiday premiums for staff

The waiver agency must apply fo r an SMOU through proc edures
stipulated in App endix C of the waiver a gency contract. MDCH approve s
SMOU requests for up to one year.

Waiver agencies must receive MDCH approv al for enhanced services. [p.
25]

Appellant’s mother testified t hat Appellant s uffered a s evere traumatic brain injury and
has been cared for since that time in her home. Appellant’'s mother indicated that prior
to his birthday, Appellant was receiv ing 21 hours per day of in home services
through Washtenaw County Community Support and Treatment Services (CSTS). At
the time of the transition, Appellant's mother was informed that CSTS would continue to
provide some services to Appellant, so sh e believed that she wo uld be getting the 24
hour per day care she desired. Howev er, when CSTS informed her that they could not
continue to provide s ervices to Appellant, A ppellant’s mother filed the instant appeal.

5
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Appellant’s mother testified that she is a single parent with no inf ormal supports in the
area. Appellant’s mother also testifi  ed that she had beens  truggling to care for
Appellant even before the hours of care were reduc ed from 21 hours per day to 18.2
hours per day.

The Waiver Agency’s representative testified that Appellant’'s mother requested 24 hour
per day c are for the Appellant. The Waiv er Agency’s representative stated that sinc e
Appellant’s case involved a per son with complex medical needs, she prepared an
SMOU for the Department’s approval requesting 24 hour per day care. The Waiver
Agency’s representative stated that the Department only ap proved 18.2 hours per da y
of care and that AAA 1B is  bound by the Department’'s determination. The Waiver
Agency’s representative stat ed that they followed the requirements contained in
Attachment K to their contra ct with MDCH in seek ing authorization for services in this
case. The Waiver Agency’s  r epresentative stated that the am  ount of care was
determined based on an in home assessment conducted onm. The Waiver
Agency’s r epresentative also testified that she believed tha ould and should

coordinate services with AAA 1B to provide Appellant the level of services he needed.

Following the hearing on the matter was ¢ _ontinued so that the parties
could pursue settlement. e hearing was continued on m At the hearing
on h the Waiver Agency’s r epresentative testified t hat they submitted
another request to the Department for an SMOU, but that this request came back
authorizing only 13.5 hours of care per day . The Waiver Agency’s representativ e

reiterated that it was her belief that CSTS should be coordinating care for Appellant with
AAA 1B.

Following the hearing m the ma tter was placed on hold so that the
parties could pursue settlement in the Ins ant matter and als o in a related appeal

Appellant had pending against W ashtenaw County Community Support and Treatment
Services ( CSTS) in Docket No. 2012-638 88 CMH. On %t he
undersigned was informed by a Departmentr  epresentative who participated in the
settlement discussions, that the Waiver Agency had again rea ssessed Appellant and
sought another SMOU from the Department. As a result, as ofm the
Waiver Agency was providing Appellant 21.5 hrs of care per day ours o and
10.5 hours of personal care/CLS), sli ghtly more hours than Appellant  had been
receiving before aging out of the Children’s Special Health Services program (CSHS).

This ALJ finds the MI Choice Waiver Agency properly denied the Appellant’s request for
24 hour per day services. The Medicaid po licy cited above makes it clear that the
Waiver Agency must seek approval from MDCH for such enhanced se rvices. The
Waiver Agency followed prope r procedures in seeking sever al SMOUs from the
Department and the Department ultimately authorized 21.5 hours per day of services for
Appellant, slightly more hours than Appellant had been receiving before aging out of the
Children’s Special Health Se rvices program (CSHS). Th is determination was made
following another in-home asse ssment of Appellant’s medically necessary needs by the
Waiver Agency. This ALJ’s review of the in-hom e assess ments finds that the
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assessments demonstrate that the Appellant’s medically nec essary needs are met wit h
the authorized 21.5 hours per day of services.

Accordingly, the Appellant has failed to meet the burden of showing by a
preponderance of the evidence that he should receive 24 hour per day care.

DECISION AND ORDER

Based on the above findings of fact and conclus ions of law, this Administrative Law
Judge finds that the MI Choi ce Waiver Agency properly deni ed the Appellant’s request
for 24 hour per day care. The Waiver Agency shall continue to prov ide Appellant 21.5
hours of care per day.

IT IS THEREFORE ORDERED that:

The MI Choice Waiver Agency’s decision is MODIFIED.

Rt

Robert J. Meade
Administrative Law Judge
for James K. Haveman, Director
Michigan Department of Community Health

CC:

Date Mailed: _9/18/2012
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*kk NOTICE *kk
The Michigan Administrative Hearing System may order a rehearing on either its own motion or at the request of a
party within 30 days of the mailing date of this Decision and Order. The Michigan Administrative Hearing System will
not order a rehearing on the Department’s motion where the final decision or rehearing cannot be implemented within
90 days of the filing of the original request. The Appellant may appeal the Decision and Order to Circuit Court within
30 days of the receipt of the Decision and Order or, if a timely request for rehearing was made, within 30 days of the
receipt of the rehearing decision.






