STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P.O. Box 30763, Lansing, Ml 48909
(877) 833-0870; Fax: (517) 334-9505

IN THE MATTER OF:
Docket No. 2012-49434 HHS

. - No

Appellant

DECISION AND ORDER

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9
and 42 CFR 431.200 et seq., upon the Appellant's request for a hearing.

After due notice, a hearing was held on F Guardian,

appeared on the Appellant’s behalf. , the Appellant, was present .

# Appeals Review Officer, repr esented the Department. _
ult Serv ices Worker, and Adult Services Supervisor,

appeared as witnesses for the Depa!meni.

ISSUE

Did the Department properly reduce the Appellant's Home Help Services (“HHS”)
payment due to a Medicaid spend-down?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

1. The Appellantisa Medicaid beneficiary who had been authorized for
Home Help Services.

2. The Appellant was authorized for 95 hours and 11 minutes of HHS per
month with a total monthly care cost of $761.39. (Exhibit 1, page 22)

3. The Appellant has a monthly deductible, or spend-down, that must be met
to be eligible for Medicaid for t he remainder of each month. The
Appellant's monthly Medi caid spend-down was $456 in 2011. ( Exhibit 1,
page 18)

4. On m the Appellant received a notic e, in part,
indicating her Medicaid spend-down would change effect ive *

Bl (Exhibit 1, page 6)
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5. On m the Department issued an Advance Negativ e
Action notice to the ppellant indicating her HHS payment would be
reduced to $279.54 effective because there was a

spend-down amount of $456 t hat would be deducted from the care cost.
(Exhibit 1, pages 10-13)

6. The Appellant appealed, in part, the change in her
Medicaid spend-down. (Exhibit 1, page

7. The Department suspendedt  he r eduction in the Appellant ’s HHS
payments pending the outcome of the hearing regar ding the Medicaid
spend-down determination. (Adult Services Supervisor Testimony)

8. On m Administrati ve Law Judge (“ALJ”
issued a Hearing Dec ision, in part, reve rsing the change

in the Appellant's M edicaid spend-down, order Ing reprocessingt he
Appellant’s Medicaid benefits and supplementing the Appellant for lost
benefits she was eligible and ot herwise qualified to receive but for the
negative action. (Exhibit 1, pages 5-8)

9. The Appellant’'s mont hly Medicaid spend-down ¢ hanged to $452 for the
period of and increased to $485
effective xhibit 1, page

10.  Effective the A ppellant’'s monthly HHS paym ent was
reduced to } ased on the spend- down. (Exhibit 1, page 20, Adult
Services Supervisor Testimony)

11. On the Appellant’s Reques t for Hearing was received by
the Michigan Administrative hearing System. (Exhibit 1, page 4)
12.  On the Department issued an Advance Negative Action

notice to the Appe
$253.17 effective

ant indicating her HHS payment would be reduced to
# becaus e of the spend-down of $485.
(Exhibit 1, pages 14-

CONCLUSIONS OF LAW

The Medic al Ass istance Program is established purs uant to Title XIX oft he Soc ial
Security Act and is implemented by Title 42 of the Code of Federal Regulations (CFR) .
It is admi nistered in accordance with stat e statute, the Soci al Welfare Act, the
Administrative Code, and the St ate Plan under Title XIX of the Social Security Act
Medical Assistance Program.

Home Help Services (HHS) are provided to enable functionally limited individuals to live
independently and receive car e in the least restrictive, preferred setti ngs. These



!oc!el Ho. !l12-49434 HHS

Decision and Order

activities must be certified by a physic ian and may be provided by individuals or by
private or public agencies.

The Adult Services M anual (ASM) addresses el igibility for Home Help Services. The
policy at the time of the Appellant applied for HHS stated:

ELIGIBILITY FOR HOME HELP SERVICES

Home help services (HHS) ar e defined as those which the
department is paying for through Title XIX (Medicaid) funds.
The client must be eligible for Medicaid in order to receive
these services.

Medicaid/Medical Aid (MA)

Verify the client’s Medicaid/Medical aid status.

The client may be eligible for MA under one of the following:
* All requirements for MA have been met, or
* MA deductible obligation has been met.
The client must have a scope of coverage of:
e 1F or 2F, or
e 1D or 1K (Freedom to work), or
e 1T (Healthy Kids Expansion).

Clients with elig ibility status of 07 (Inc ome scale 2-Non MA)
and scope of coverage 20 or 2B are not eligible for Medicaid
until they have met their MA deductible obligation.

An ILS case may be opened (s ervice program 9) to assist
the client in becoming MA eligible. Howev er,do not
authorize HHS paym ent prior to t he MA eligibility date . The
payment must be prorated if the eligibility period is less than
the full month. To prorate, di vide the monthly care cost by
the number of days i n the month. Then, multiple (sic) that
daily rate by the number of eligible days.

Note: A change in the scope of co  verage by the eligibility
specialist (ES) will generate a DHS-5S for cases active to
services programs 1, 7, and 9.

Medicaid Personal Care Option
Clients in need of home help personal ¢ are services may

become eligible for MA under the Medicaid personal care
option.
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Discuss this option with the client and the ES.

Conditions of eligibility:
e The client meets all MA eligibility facto rs except
income.
e An ILS services case is active on CIMS (program 9).
e The client is eligible for personal care services.
e The cost of personal care servic es is more than the
MA excess income amount.

e Theclient agreest o paythe MA excess income
amount to the home help provider.

Adult Services Manual (ASM) 363, 9-1-2008 pages 7-8 of 24.

The Adult Service Manual Policy was updated effective November 1, 2011:
Requirements

Home help eligibilit y requirements include all of the
following:

e Medicaid eligibility.
e Certification of medical need.

¢ Need for service, based on a complete
comprehensive asses sment (DHS-324) indicating a
functional limitation of level 3 or greater for activities
of daily living (ADL).

e Appropriate Level of Care (LOC) status.
Medicaid/Medical Aid (MA)
The client may be eligible for MA under one of the following:

e All requirements for Medicaid have been met.
¢ MA deductible obligation has been met.

The client must have a scope of coverage of either:

e 1F or 2F.
e 1D or 1K (Freedom to Work).
e 1T (Healthy Kids Expansion).
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Clients wit h a scope of cove rage 20, 2C or 2B are not
eligible for Medicaid until they have met their MA deductible
obligation.

Note: A c hangeint he scope of co verage in Bridges will
generate a system tickler in ASCAP for active services
cases.

Medicaid Personal Care Option

Clients in need of home help personal ¢ are services may
become eligible for MA under the Medicaid personal care
option.

Discuss this option with the client and coor dinate
implementation with the eligibility specialist.

Conditions of eligibility:

e The client meets all Medicaid eligibility factors except
income.

e An independent living services case is open.

e The client is eligible for home help services.

e The cost of personal care servic es is more than the
MA excess income amount.

If all the above conditions have been satisfied, the client has
met MA deductible requirements. The adult services
specialist can apply the personal care option in ASCAP. The
deductible amount is entered on the MA History tab of the
Bridges Eligibility module in ASCAP.

Use the DHS-1210, Services Appr oval Notice to notify the
client of home help services ap proval when MA eligibility is
met through this option. The no tice must inform th e client
that the home help paymen t willbe affected by the
deductible amount, and that the client is responsible for
paying the provider the MA deductible amount each month.

Do not close a case eligible for MA based on this polic y
option if the client does not pay the provider. It has already
been ensured that MA funds wi Il not be used to pay the
client’s deductible liability. The payment for these expenses
is the responsibility of the client.

Changes in the clien t's deductible amoun t will gene rate a
system tickler from Bridges.
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MA eligibility under this option cannot continue if the cost of
personal ¢ are becomes equalto orles sthan the MA
excess income amount.

Adult Services Manual (ASM) 105, 11-1-2011 pages 1-2 of 3

Adult Serv ices Manual (ASM 150, 11- 1-2011), pages 1-4 addresse s notification of
eligibility determinations:

INTRODUCTION

Individuals who submit an app lication (DHS-390) for home
help services or adult community placement must be given
written notification of approval or denial for services. A
written notice must be sent wi  thin the 45 day standard of
promptness.

Clients wit h active service cases must be provided written
notice of any change in their services (increase, reduction,
suspension or termination).

Written Notification of Disposition

All notifications are documented under ASCAP contacts
when they are gener ated. This documentation acts as the
file copy for the case record . For this purpose, the form
letters used are:

e DHS-1210, Services Approval Notice.
e DHS-1212A, Adequate Negative Action Notice.
e DHS-1212, Advance Negative Action Notice.

Each notif ication letter includes an explanation of the
procedures for requesting an administrative hearing.

The adult services specialist must sign the bottom of the
second page of all notices (DHS-1210, DHS-1212A, DHS-
1212) before they are mailed to the client.

*kk

Advance Negative Action Notice (DHS-1212)

The DHS-1212, Adv ance Negative Action Notice, is used
and gener ated on ASCAP when t here is a reduction,
suspension or termination of se rvices. Appropriate notations
must be entered in the comment section to explain the
reason for the negative action.

6
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e Reduced - decrease in payment.

e Suspended - payments stopped but case remains
open.

e Terminated - case closure.

*kk

Negative Actions Requiring Ten Day Notice

The effective date of the negat ive action is ten business
days after the date the notice is mailed to the client. The
effective date must be entered on the negative action notice.

If the client does not request an administrative hearing
before the effective date, the adult services specialist must
proceed with the proposed action.

If the client requests an admin istrative hearing befor e the
effective date of the negative ac tion, and the specialist is
made aware of the hearing r equest, continue payments until
a hearing decision has been made. If the specialist is made
aware of t he hearing request after payments have ended,
payments must be reinstated p ending the outcome of the
hearing. Offer the client the opt ion of discontinuing payment
pending the hearing decision.

Note: When payments are conti nued pending the outcome
of a hearing, the client must repay any overpayments if the
department’s negative action is upheld. Initiate recoupment
procedures by sending the client a Recoupment Letter.

Negative Actions Not Requiring Ten Day Notice

The following situations do not require the ten business day
notice on negative actions:

e The department has factual conf irmation of the death
of the client (negative acti on notice must be mailed to
the guardian or individual acting on the client’s behalf)
or death of the service provider.

Note: Cases should remain open until all appr opriate
payments have been issued.

e The department receives a verbal or written statement
from the client, stating they no longer want or require
services, or that they want services reduced.
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Note: This information must be clearly documented in the
general narrative of ASCAP. Written notices must be
maintained in the paper case file and doc umented in the
general narrative.

e The department receives a verbal or written statement
from the client that cont ains inf ormation requiring a
negative action. The statement must acknowledge the
client is aware the negat ive action is required and
they understand the action will occur.

Example: A home help services client informs the specialist
that they are engaged and will be married on a specific date.
They als o0 acknowledge that their new spouse will be
responsible for meeting their personal care needs and they will
no longer qualify for home help services.

Note: This information must be clearly documented in the
general narrative of ASCAP. Written notices must be
maintained in the paper case file and documented in the
general narrative.

e The client has been admitted to an institution or
setting (for exam ple, hospital, nursing home) where
the client no longer qualif  ies for federal financia |
participation under the M edicaid State Plan for
personal care services in the community.

Note: When a client is admitted to a hospital or nursing
home, the facility is reimburse d for the client’s care on
the day the clientis  admitt ed, but not for the day of
discharge. The home help provider cannot be reimbursed
for the date the client is admi tted to the facility but m ay
be paid for the day of discharge.

e The client cannot be loca ted and the department mail
directed to the client’s last known addres s has been
returned by the post office indicating the forwarding
address is unknown.

Note: In this circumstance, a services pay ment must be
made available if the client is located during the payment
period covered by the returned warrant.

e The client has been accepted for servicesinane w
jurisdiction and that fact has been established by the
jurisdiction previously providing services.
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e The time frame for a services payment, granted for a
specific time period, has elapsed. The client was
informed, in writing, at theti me payments were
initiated, th at services would automatically termi nate
at the end of the specified period.

Example: The DHS- 1210 clear ly states a begin and end
date for the services payments.

Adult Services Manual (ASM) 150, 11-1-2011,
Pages 1-4

The Appellant’s needs for assistance at home we re not contested in this case. Rather,
changes in the Appellant's HHS payment were based on her Medicaid s pend-down
status. The Appellant’s Guardian asserted that the Appellant should not hav e a spend-
down. As noted during the telephone heari ng proceedings, this ALJ does not have
jurisdiction over the Medicaid spend-down de terminations. The scope of this hearing is
! S

limited to the actions taken on the Appellant's HHS case. The Appe llant’s

- Request for Hearing has  been forw arded for separate hearing proceedin
regarding Medicaid s pend-down determinations since “

Hearing Decision.

Department policy requires a HHS partici pant to have Medicaid cover age with a
qualifying scope of coverage in order to be eligible fort he HHS program. Individua Is
who have met their monthly Medi caid deductible, or spend-down, are eligible for HHS.
An individual with a s pend-down can also become eligible for HHS if the monthly care
cost exceeds the spend-down and the indivi dual agrees to pay the HHS pr ovider the
spend-down amount. Adult Services Manual (ASM) 363, 9-1-2008 pages 7-8 of 24,
Adult Services Manual (ASM) 105, 11-1-2011, pages 1-2 of 3.

The Appellant was authorized for 95 hours and 11 minutes of HHS per month with a
total monthly care cos t of $761.39. (Exhibit 1, page 22) On m the
Department issued an Advanc e Negative Action notic e to the Appellant indicating her
HHS paym ent would be reduced to $279.54  effective September 19, 2011, because
there was a spend-down amou nt of $456 that would be deduc ted form the care cost.
(Exhibit 1, pages 10- 13) This notice failed to actually provide advance notice of the
reduction as the effective date was prior to the date the notice was issued. However
the Adult Services Supervisor testifiedt hat the Department di d not implement this
reduction because the Appellant had filed a timely appeal ¢ ontesting the Medicai d
spend-down determination that had an effective date of F ﬁ The Adult
Service Supervisor explained that she sought clarification and was advised to hold off
implementing the reductiont he Appellant's HHS pay ment until a determination wa s
made on the Medicaid spend down appeal. (Adult Services Supervisor Testimony) The
payment history shows a retroactive pay ment for the period of September 1, 2011
through * which appears to have corrected the proposed reduction
based on the spend-down. (Exhibit 1, page 20)
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On m issued a Hearing Decis ion, in part, reversing the
October 1, change In the Appellant’s Medicaid spend-down, ordering reprocessing
the Appellant’s Medicaid benefits, and supplementing the Appellant for lost benefits she
was eligible and otherwise qua lified to receive but for the H negative
action. (Exhibit 1, pages 5-8) Accordi ngly, the Department could not proceed with the
HHS payment reduction proposed on the mAdvance Negative Action
Notice. T he Appellant’s Guardian asserte at the Appellant's HHS payments should
be reinstated to the full HHS authorization without reduction for the spend-down amount

back to m However, ALJ Bradley’s decision was s pecific to the change in the
Appellant’s Medicaid spend dow n with an

m effective date and did not
affect the Appellant’s Medicaid spend-down status back to April 2011. As noted above,

the Department properly s upplemented the Appellant's  HHS p ayments for the only
months they had reduced t he HHS payment due to the * change in the

Appellant’s Medicaid spend down. (Exhibit 1, page 20)

It is not clear how soon after the m Hearing Decision a new determination
was made regarding the Appe ant’'s Medicaid benefits.  The Appellant’s monthl
Medicaid spend-down changed to $452 for the period o through

and increased to $485 effective xhibit 1, page 18)

Effective

based on !!e spen!-!own. !Exhibit 1, page 20, Adult Services Supervisor Testimony)

The contact history does not s how any Ad vance Ne gative Action Notic e was iss ued
regarding the h reduction. (Exhibit1, pages 10-17) None of the
requiremen

the Appellant 's HHS payment was reduced to $283.40

exceptions to the for advance not ice were present for this action.
Accordingly, the m reduction can not be upheld because no advance

written notice was issued to the Appellant.

m the Department issued an Advance Negativ e Action notice to the

Appellant indicating her HHS payment would be redu ced to $253.17 effective —
ﬁbecause of the spend-down of $485. (Exhibit 1, pages 14-17) This reduction in
the Appellant’'s HHS payment is based ont he new s pend down amount that went into
effect (Exhibit 1, pages 14-18) This notice did provide the required 1 0
business day advanc e notice of the reduction. However, the payment authorization

history indicates the reduction to $253.17 wa s incorrectly implemented
(Exhibit 1, page 20) This r eduction to the Appellant's HHS pay ment is upheld,
not be effective until

On

ut can
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DECISION AND ORDER

The Administrative Law Judge, based on the abov e findings of fact and conclusions of
law, finds that the Departm ent improperly reduced the Appe llant’'s HHS payment for the
period of through because no advance written notice of
the reduction was Issued to the Appellant.

IT IS THEREFORE ORDERED THAT:

The Department’s decision is PARTIALL Y REVERSED. The reduction to the
Appellant’'s HHS payment can not be effective until

Colleen Lack
Administrative Law Judge
for Olga Dazzo, Director
Michigan Department of Community Health

CC:

Date Signed:

Date Mailed: 7/5/2012

*** NOTICE ***
The Michigan Ad ministrative Hearing System may order a rehearing on either its own motion or at the request of a party within 30
days of the mailing date of this Decision and O rder. The Michigan Administrative Hearing System will not order a re hearing on the
Department’'s motion where the final decision or rehearing cannot be implemented within 90 days of the filing of the original request.
The Appellant March appeal the Decision and Order to Circuit Court within 30 days of the receipt o f the Decision and Ord er or, if a
timely request for rehearing was made, within 30 days of the receipt of the rehearing decision.

11






