STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2012-48185
Issue No.: 2009; 4031
Case No.:

Hearing Date: uly 12, 2012
County: St Clair County

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

This matter is before the undersigned Admini strative Law Judge upon the Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearinga nd appeal process. After due notice, a
telephone hearing was commenced on July 12, 2012, from Lansing, Michigan.
Claimant personally appeared and testified. Participants on behalf of the Department of
Human Services (Department) included Family Independence Manageri

During the hearing, Claimant wa ived the time period for the i ssuance of this decision in
order to allow for the submission of addi tional medical evidence. The new evidenc e
was forwarded to the State Hearing Review Team (SHRT) for consideration. On
September 23, 2012, t he SHRT found Claimant was not disabled. This matter is now
before the undersigned for a final decision.

ISSUE
Whether the Department of Human Se rvices (the department) properly denied
Claimant’s application for Medical Ass istance (MA-P), Retro-MA and State Dis ability
Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  On February 14, 2012, Claimant filed an application for MA-P and
SDA benefits alleging disability.

(2) On April 4, 2012, the Medical Re  view Team (MRT) denied Claimant’s
application for MA-P and Retro-MA i ndicating that she was capable of
performing other work, pursuant to 20 CFR 416.920(f).
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(3)

(4)

(7)

(8)

(9)

On April 9, 2012, the department caseworker sent Claimant notice
that her application was denied.

On April 16, 2012, Claimant f iled a request for a hearing to contes t
the department’s negative action.

On June 11, 2012, the State Hearing Rev iew Team ( SHRT) found
Claimant was not disabled. (Department Exhibit B, pp 1-2).

Claimant has a history of  scoliosis, degenerative disc disease,
neuropathy, arthritis, anxiet y, depression, head aches and
emphysema.

On March 7, 2011, Claimant met with his neurologist for his chronic
low back pain. He stated t he low bac k pain had somewh at
improved since his last office  visit. He had been r eferred for a
neurosurgical ev aluation but h ad not attended as  he is not
interested in any surgeries. He describes his low b ack pain as a
constant throbbing sharp pain and ra tes it a 9/10. He was started
on Baclofen at the last office vi sit and Claimant stated that it had
significantly helped with his muscle spasms. He had tenderness to
palpation over the lum bar spine and the straight leg raise was
positive on the left. He also ha d decreased range of motion with
lumbar flexion and extension. MR | of the lumbar spine showed a
mild parecentral right disc bul ge at L3-L4 and a broa dbased disc
bulge at L4-L5 with m  oderate anterior thecal sac ¢ ompression.
(Department Exhibit A, pp 46-48).

On September 7, 2011, Claim ant returned to his neurologist for
follow up of his chr  onic low ba ck pain, secondar vy to lumbar
displaced disc disease. The pai n radiates to the bilateral
extremities with associated numbne ss and tingling in the left lower
extremity. He continues to comp lain of numbness and pain in his
left upper extremity. He hadt  enderness to palpation over the
lumbar spine and the straight leg ra ise was positive on the left. He
also had decreased range of motion with lumbar  flexion and
extension. Due to his left lower and upper extremity weakness, he
was unable to tolerate the nerve conduction study. (Department
Exhibit A, pp 43-45).

On February 14, 2012, Claim ant followed up with his neurologis t
concerning his chronic low back pain. Cla imant reported that his
symptoms had signific antly worsened since his last vis it. The pain
radiates to his bilateral lower ex tremities, left more th an right, with
associated numbness and tingling. He had tenderness to palpation
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(10)

over the lumbar spine. Straight leg raise was pos itive on the left.
He also had decreased range of motion with lumb ar flexion and
extension. Diagnoses: Lumbago/ Lumbar displaced disc dis ease
with radicular symptoms and anterior thecal sac compression. The
neurologist restricted Claimant to a 20 pound weight lifting limit, and
no standing longer than 2 hours straight and no s itting longer then
30 minutes straight, plus no bendi  ng or twisting. (Department
Exhibit A, pp 41-42).

On July 23, 2012, Claimant attended a isic hological evaluation by

the —H Claimant stated that
his principle limiting c ondition involves chronic pain in his back and

leg. He has had numerous injuries and fractures over the years.

He has had a fractured lefta  rm and now has limited range of
motion in his left arm. He contin ues to use marijuana on a regu lar
basis. He walks s lowly with a limp. The examinin g psycholo gist
opined that Claimant’s interests and activities appear affected
principally by his physical issues. He was cooperative. He appears
to be self-conscious and has low se If-esteem. Mild functional
restrictions are noted in his ab ility to understand, remember and
carry out simple ins  tructions as wellas  his abilit y to make
judgments on simple work-related decisions. Moderate functional
restrictions are noted in his ab ility to understand, remember and
carry out complex instructions as we Il as hisa bility to make
judgments on complex work-related  decisions. Mild functional
restrictions are noted in his abilit y to interact appropriately with the
public, supervisors and co-wor kers as well as respo nd
appropriately to usual work situat ions and to changes in a routine
work setting. Diagnoses: Axis |: Depressiv e Disorder; Generalized
Anxiety Disorder; Axis Ill: Chroni ¢ Pain; Emphysema; Bronchit is;
Axis V: GAF=58. Prognosis is fa ir to guarded. (Department Exhibit
A, pp 34-38).

(11) Claimantis a 43 year old man whos e birthda vyis
m Claimant is 55" tall and weighs 119 Ibs .
aimant completed high school.

(12)

Claimant was appealing the denial of Social Sec  urity disabilit y
benefits at the time of the hearing.

CONCLUSIONS OF LAW

The Medic al Assistance (MA) program is  established by the Title XIX of the
Social Sec urity Act and is implemented by Title 42 oft he Code of Federal
Regulations (CFR). The Department of Human Services (formerly known as the
Family Independence Agency) administers the MA program pursuant to MCL
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400.10, et seq., and MCL 400.105. Department policies are found in the Bridges
Administrative Manua | (BAM), the Br idges Elig ibility Manual (BEM) and the
Reference Tables Manual (RFT).

The State Disability Assistanc e (SDA) program which provides fin  ancial
assistance for disabled persons is established by 2004 PA 344. The Department
of Human Services (DHS or department) administers the SDA program pursuant
to MCL 400.10, et seq., and MAC R 400.3151-400.3180. Depar tment policies
are found in the Bridges Ad  ministrative Manual (BAM), the Bridges Elig ibility
Manual (BEM) and the Reference Tables Manual (RFT).

Current legislativ e amendment s to the Act delineate eligibility criteria as
implemented by department policy set fort h in program manuals . 2004 PA 344,
Sec. 604, establishes the State Disability Assistance program. It reads in part:

Sec. 604 (1). The department shall operate a state
disability assistance program. Except as pr ovided in
subsection (3), persons eligible for this program shall
include needy citizens of t he United States or aliens
exempt from the Suppleme  ntal Securit y Income
citizenship requirement who are at least 18 years of
age or em ancipated minors m eeting one or more of
the following requirements:

(b) A person with a physica | or mental impairment
which meets federal SSI di sability standards, except
that the minimum duration of the disability shall be 90
days. Substance abuse alone is not defined as a
basis for eligibility.

Specifically, this Act provides minimal cash assistance to i ndividuals with some
type of severe, temporary disability wh ich prevents him or her from engaging in
substantial gainful work activity for at least ninety (90) days.

Under the Medicaid (MA) program:
"Disability" is:

... the inability to do any subs tantial gainful activity
by reason of any medica lly determinable physical or
mental impairment which can be expected to result in
death or which has lasted or can be expec ted to last
for a continuous period of not less than 12 months.

20 CFR 416.905.
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When determining dis ability, the federal regul ations require several factors to be
considered, including: (1) the locati on/duration/frequency/intensity of an
applicant’s pain; (2) the type/dosage/effectiveness/side effects of any medic ation
the applicant takes to relieve pain; (3) any treatment other than pain medic ation
that the applicant has received to relieve pain; and (4) the effect of the applicant’s
pain on his or her ability to do basic work activities. 20 CFR 416.929(c)(3). The
applicant’s pain must be assessed to determine the extent of his or her functional
limitations in light of the objective medical evid ence pres ented. 20 CF R
416.929(c)(94).

In determining whether you are disabled, we will consider all of your symptoms,
including pain, and the extent to whic h y our symptoms can reasonably be
accepted as consistent with objec tive medical evidence, and other evidence. 20
CFR 416.929(a). Pain or other symptoms may caus e a limitation of function

beyond that which can be determined on the basis of t he anatomical,
physiological or psy chological abnorma lities cons idered alone. 20 CF R
416.945(e).

In evaluating the intensity and persistence of your sy mptoms, including pain, we
will consider all of the av  ailable evidence, including your medical history, the
medical signs and laboratory findings and statements about how your symptoms
affect you. We will then determine the extent to which yo ur alleged functional
limitations or restricti ons due to pai n or other symptom s can reasonably be
accepted as consistent with the medical signs and laboratory findings and ot her
evidence to decide how your  symptoms affect your ability to work. 20 CFR
416.929(a).

Since sym ptoms sometimes suggest a great er severity of impairment than can
be shown by objective medical evidenc e alone, we will carefully consider any
other information you may subm it about your symptoms. 20 CFR 416.929(c)(3).
Because s ymptoms such as pain, are s ubjective and difficult to quantify, any
symptom-related functional limitations and restrictions which you, your treating or
examining physician or psych  ologist, or other pe rsons report, which can
reasonably be accept ed as cons istent with the objective medical evidence and
other evidence, will be taken into account in reaching a conclusion as to whether
you are disabled. 20 CFR 416.929(c)(3).

We will consider all of the evidence pr esented, including information about y our
prior work record, your statements about your symptoms, evidence submitted by
your treating, exam ining or cons ulting physician or psychologist, and
observations by our employees and other persons. 20 CFR 416.929(c)(3). Your
symptoms, including pain, will be determined to d iminish your capacity for basic
work activ ities to the extent that your alleged functional limitations and
restrictions due to symptoms, such as  pain, can reasonably be accepted as
consistent with the objective medica | evidence and other evidence. 20 CF R
416.929(c)(4).
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In Claimant’s case, the ongoing chest pain, shortness of breath and other
non-exertional symptoms he des cribes are consistent with the objective medical
evidence presented. Consequently, great weight an d credibility must be given to
his testimony in this regard.

When determining disab ility, the federal regulatio  ns require that several
considerations be analyzed in sequential or der. If disability can be ruled o ut at
any step, analysis of the next step is not required. These steps are:

1.  Does the client perf orm S ubstantial Gainful Activity
(SGA)? If yes, the client is ineligible for MA. If no, the
analysis continues to Step 2. 20 CFR 416.920(b).

2. Doestheclienthave a  severe impairment that has
lasted or is expected to last 12 months or more or
result in death? If no, the cli entis ineligible for MA. If
yes, the analys isc ontinuest oStep3. 20CF R
416.920(c).

3. Does the impairment appear on a special listing of
impairments or are the cli ent’s s ymptoms, signs, and
laboratory findings at least equi valent in severity to the
set of medical findings specified for the listed
impairment? If no, the analysis continues to Step 4. If
yes, MA is approved. 20 CFR 416.290(d).

4.  Can the client do the former work that he/she
performed within the last 15 year s? If yes, the client is
ineligible for MA. If no, the analysis continues to Step
5. 20 CFR 416.920(e).

5. Does the client have the Residual Functional Capacity
(RFC) to perform other work according to t he
guidelines set forth at 20 CFR 404, Subpart P,
Appendix 2, Sections  200.00-204.007 If yes, the
analysis ends and the client is ineligible for MA. If no,
MA is approved. 20 CFR 416.920(f).

Claimant has not been employed since 20 00; consequently, the analys is must
move to Step 2.

In this case, Claimant has presented the required medica | data and evidence

necessary to support a finding t hat Claimant has significant phy sical limitations
upon his ability to perform basic work acti vities. Medical evidence has cle arly
established that Claimant has an impairment (or comb ination of impa irments)
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that has more than a minimal effect on CI aimant’s work activities. See Social
Security Rulings 85-28, 88-13, and 82-63.

In the third step of the sequent ial consideration of a disa bility claim, the tri er of
fact must determine if the claimant’s impairment (or co mbination of impairments)
is listed in Appendix 1 of S ubpart P of 20 CFR, Part 404. This Administrativ e
Law J udge finds that Claim ant’s medical record will not sup port a finding that

Claimant’s impairment(s) is a “listed impairment” or equal to a listed impairment.
See Appendix 1 of Subpart P of 20 CFR, Part 404, Part A. Accordingly, Claimant
cannot be found to be disabled based up on medical evidence alone. 20 CFR
416.920(d).

In the fourth step of the sequent ial consideration of a disab ility claim, the tri er of
fact must determine if the claimant’s impairment(s) prevents Claimant from doing
past relevant work. 20 CFR 416.920(e). It is the finding of this Administrative
Law J udge, based upon the medical eviden ce and objective physical findings,
that Claim ant cannot return to his pas t relevant work because the rigors of
working as a tool and die maker are comp letely outside the scope of his physical
abilities given the medical evidence presented.

In the fifth step of the sequential considerat ion of a disability claim, the trier of
fact must determine if the claimant’s impairment(s) prevents Claimant from doing
other work. 20 CFR 416.920(f). This determination is based upon the Claimant’s:

(1)  residual functional capacity defined simply as
“‘what can you still do despite your limitations?”
20 CFR 416.945;

(2) age, education, and wo rk experience, 20 CF R

416.963-.965; and

(3) the kinds of work which existin s ignificant
numbers in the national economy whic  h the
claimant ¢ ould perform despite his/ her

limitations. 20 CFR 416.966.

See Felton v DSS 161 Mich. App 690, 696 (1987). Once Claimant reaches Step
5 in the sequential review proc ess, Claimant has already established a prima
facie case of disability . Richardson v Secretary of Health and Human Servic es,
735 F2d 962 (6 ™" Cir, 1984). At that point, the bur den of proof is on the state to
prove by substantial evidenc e that Claimant has the residual functional ca pacity
for substantial gainful activity.

After careful review of Claimant’s medi cal record and the Administrative Law
Judge’s personal interaction with Claimant at the hearing, this Administrative Law
Judge finds that Claimant’s exertional and non-exertional im pairments render
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Claimant unable to en gage in a full range of even sedentary work activities on a
regular and continuing basis. 20 CF R 404, Subpart P. Appendix 11, Section
201.00(h). See Soc ial Se curity Ruling 83-10; Wilson v Heckle r, 743 F2d 216
(1986). The depar tment has failedto  provide vocational evidence which
establishes that Claimant has the residual  functional capacity for substantial
gainful activity and that, given Claimant ’s age, education, and work experience,
there are a significant numbers of jobs in the nati onal economy which Claimant
could perform despite his limitations. Acco rdingly, this Administrative Law Judge
concludes that Claimant is disabled for purposes of the MA program.
Consequently, the department’s denial of his February 14, 2012, MA/retro-MA
and SDA application cannot be upheld.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings  of fact and
conclusions of law, decides the department erred in de termining Claimant is not
currently disabled for MA/Retro-MA and SDA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The depar tment shall proce ss Claimant’s February 14, 2012
MA/Retro-MA and SDA application, and shall award him all the
benefits he may be entitled tor eceive, as long as he meets the
remaining financial and non-financial eligibility factors.

2. The depar tment shall review Cla imant’s medical condition for
improvement in October, 2014, unless his Social Securit y
Administration disability status is approved by that time.

3. The depar tment shall obtain updated medical evidence from
Claimant’s treating physicians, physical therapists, pain clinic notes,
etc. regarding his ¢ ontinued treatment, progress and prognosis at
review.

Is]
Vicki L. Armstrong
Administrative Law Judge
for Maura D. Corrigan, Director
Department of Human Services

Date Signed: October 11, 2012

Date Mailed: October 11, 2012
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NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party wit hin 30 day s of the mailing
date of this Decision and Order. Admi nistrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the mailing of the Decision and Order or, if a timely r equest for rehearing was
made, within 30 days of the receipt date of the rehearing decision.

VLA/las

CC:






