STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P. O. Box 30763, Lansing, Ml 48909
(877) 833-0870; Fax (517) 334-9505

IN THE MATTER OF:
Docket No. 2012-47214 CMH

T o NN

Appellant

DECISION AND ORDER

This matter is before the undersigned Administ rative Law Judge pursuant to MCL 400. 9 upon
the Appellant's request for a hearing.

After due notice, a hearing was held on ﬁ ,
- aiieared and testified on Appellant’s behalf, as di
Helwor!!!!!, !!e mental hea

, repre sented

, appeared as witnesses for

ISSUE

Did the CMH properly deny the Appellant's request for residential placement?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, materi al and substantial ev idence
on the whole record, finds as material fact:

1. The Appellant is a *Medicaid beneficiary, born
receiving s ervices throu etwork180, the mental health authority for
m under the Children's Home and
ommunity Base aiver. (Exhibit C, p

2. CMH is un der contract with the Depar tment of Community Health (MDCH) to
provide Medicaid covered services to people who reside in the CMH service
area.

3. Appellant’s , brought Appellant to Network180 on
and met with clinic  ian m LLMSW, for a
screening for Home-Based and Intensive Services. Following the screenin g,-
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10.

11.

12.

13.

m diagnostic impressions were : Oppositional Defiant Disorder, Mood
iIsorder NOS, Diagnosis Def Axis | + 2, Problems with Prim ary Support Group.

(Exhibit C, p 5).

The Appellant has Blue Cross Blue Sh ield commercial ins urance and Medicaid
secondary insurance benefits. (Exhibit C, p 1)

The Appellant lives at home wit h his adoptive - and _

(Exhibit C, p 1)

The Appellant was last in  school when he attended the .grade at -
ih (

Exhibit C, p 1).

On * m and did a Continuing Care
Plan as part of the referral of Home-B ased services. chose q
s to

, a ¢ ontractor on Network 180’s pr ovider panel, to provide service
ppellant. (Exhibit D, pp 1-3)

on IR N iricion LLMSW, completed
a Summary and Diagnosis wi ppellant and his His diagnostic

impressions were: Reactive Attachm  ent Disorder, Disinhibited Type; Mood
Disorder NOS, with m ixed features of depression and anxiety; Diagnosis Def on
Axis Il, Se vere Hearing Loss, Significant Challenges with Emot ional Regulation.
(Exhibit E, pp 1-4)

Mr. Aggeler’'s recommendation was that  Appellant and his f amily engage in
Home-Based services at least 7 hours per month for 4 months, such servic es to
include individual and fam ily therapy. Ms. Spencer agreed to receive s ervices.
(Exhibit E, p 4)

H met with Appe llant and/or his %times and then worked with

em to develop an Individual Plan of Service ) on “ The
IPOS included goals about im proving relationships at home an d maintaining a
safe environment. (Exhibit F, pp 1-7)

Following continued difficu Ities with Appellant, a meet ing was held on
Hin order to develop a home crisis plan. At that meeting,
indicated that she was not satisfied with the home-based options for services an

wanted out-of-home placement for Ap pellant. Arbor Circ  le subm itted a
Residential Referral packet to Network180 on that same date. (Exhibit G, p 1)

On * Appellant was plac ed in detent ion becaus e of phys ically
aggressive behavior and proper ty destruction on ||| Exhibit G,

pp 5-6; Testimony)

The Residential Com mittee met on m and denied the request for

Residential Treatment and recommende at home and community based

services continue. An A dequate Notice of Action was mailed to h on
2
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14.

15.

16.

17.

m indicating that the denial was based on a lack of medical
necessity an at Appellant was abl etoacce ss

, and increased Respite, if needed. (Exhibit I, pp 1-

On W requested a loc al appeal. The cas e was
reviewe etwor ccess Center em ployee h
P She affirmed the denial of residential services due
o the following:

e Appellant had been in service for le ss than 8 weeks at the time of the
request.

e Appellant had not had any ment al health services prior to the request
in _

e Pharmaceutical intervention had not been explored or used.

e There had not yet been enough time to establish a working relationship
with Appellant and his-g

e There had not yet been adequate time to build on st rengths such as
school.

e Other resources needed to be ¢ onsidered before authorizing
Residential Treatment.

(Exhibit J)

On
senl- a |e!!er m!lcallng t!a! !!ere was a |ac! o! me!lca| necessJy !or
the servic e of Res idential Treatment and that the denia | oft he request for

Residential Treatment had been upheld. (Exhibit K).

On filed a Request for Hearing due to the denial of
Residential Treatment on (Exhibit 2)

The Michigan Administrative Hearing System received Appellant’s request for
hearing on ||| (Exhibit 2)

CONCLUSIONS OF LAW

The Medical Assistance Program is established pursuant to Title XIX of the Social Security Act
and is implemented by Title 42 of the Code of Federal Regulations (CFR).

It is administered in accordance with state statute, t he Social Welfare Act, the Adminis trative
Code, and the State Plan under Title XI X of th e Social Sec urity Ac t Medical Assistance

Program.
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Title XIX of the Social Sec urity Act, enacted in H authorizes
Federal gr ants to States for m edical assistance to low-income
persons who are age 65 or over, b lind, disabled, or members of
families with depend ent children or qualifie d pregnant women or
children. The program is jointly financed by the Federal and State
governments and administered by States. Within broad Federal
rules, each State decides eligib le groups, types and range of
services, payment levels for services, and administrative and
operating procedures. Payments for services are made directly by
the State to the individuals or entities that furnish the services.

42 CFR 430.0

The State plan is a comprehensive written statement submitted by
the agenc y describing the natur e and scope of its Medicaid
program and giving assurance t hatit will be adm inistered in

conformity with the specific r equirements of title XIX, the
regulations in this Chapter IV, and ot her applic able official
issuances of the Department. The State plan contains all

information necessary for CMS to determine whether the plan ¢ an
be approved to serve as a basis for Federal financial participation
(FFP) in the State program.
42 CFR 430.10

Section 1915(b) of the Social Security Act provides:

The Secretary, to the extent he finds it to be cost-effective and
efficient and not inconsistent with the purposes of this subchapter ,
may waive such requirements of se ction 1396a of this title (other
than subsection(s) of this se ction) (other than sections
1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) of this title insofar as
it requires provision of the care and services described in section
1396d(a)(2)(C) of this title) as may be necessary for a State...

The State of Michiga n has opte d to simultaneous ly utilize the a uthorities of the 1915(b) and
1915(c) programs to provide a ¢ ontinuum of serv ices to disabled and/or elde rly populations.
Under approval from the Centers for Medicare and Medicaid Services (CMS) the Department
of Community Hea Ith (MDCH) operates a se ction 1915(b) and 1915( ¢) Medicaid Manage d
Specialty Services and Suppor t program waiver. CMH ¢ ontracts with the Michigan
Department of Community Health to provide services under the waiver pursuant to its contract
obligations with the Department.

Medicaid beneficiaries are entitled to medically necessary Medicaid covered services for which
they are eligible. Ser vices must be prov ided in the appropriate s cope, duration, and intensity
to reasonably achieve the purpos e of the cove red service. The agen cy may place appr opriate
limits on a service based on such criteria as medical necess ity or on utilization contro |
procedures. See 42 CFR 440.230.
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The Department’'s Medicaid Provider Manual, Mental H ealth and Substance Abuse Chapter,
Sections 2.5.C and 2.5.D provide:

2.5.C. SUPPORTS, SERVICES AND TREATMENT AUTHORIZED
BY THE PIHP
Supports, services, and treatment authorized by the PIHP must be:
e Delivered in accordance with federal and st ate standards for
timeliness in a location that is accessible to the beneficiary;
and
e Responsive to particular needs of multi-cultural populations
and furnished in a culturally relevant manner; and
e Responsive to the particula r needs of beneficiaries with
sensory or mobility impai  rments and provided with the
necessary accommodations; and
e Provided in the leas t restri ctive, most integrated setting
Inpatient, licensed residential _or other segregated settings
shall be us ed only when less restrictive levels of treatment,
service or support have been, for that beneficiary,
unsuccessful or cannot be safely provided; and
¢ Delivered consistent with, where they exist, available
research findings, health ca  re practice guidelines, best
practices and standards of practi ce issued by professionally
recognized organiz ations or  government agencies.
(Emphasis added)

2.5.D. PIHP DECISIONS
Using criteria for medical necessity, a PIHP may:
Deny services that are:

e deemed ineffective for a giv en condition based upon
professionally and s cientifically recognized and accepted
standards of care;

e experimental or investigational in nature; or

e for which t here exists another appropriate, efficacious , less-
restrictive and cost effective se rvice, setting or support that
otherwise satisfies the standards  for medically-neces sary
services; and/or

e Employ v arious methods to determine am ount, scope and
duration of services, including prior authorization for certain
services, concurrent utiliz ation reviews, ce ntralized
assessment and referral, gat e-keeping arrangements,
protocols, and guidelines.

A PIHP may not deny services based solely on preset limits of the
cost, amount, scope, and duration of services. Instead,
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determination of the need for servic es shall be conducted on an
individualized basis.

Medicaid Provider Manual, Mental Health and Substance Abuse,
Program Requirements Section, July 1, 2011, pages 13-14.

m testi fied that in their  system they hav e child caring
Institutions and one children’s therapeutic group home, m argued that
they are not allowed to use Medicaid dollars in the child caring institutions because those
institutions are not covered by Medicaid. As such, # indicated that the Tribunal
would not have jurisdiction to hear the matter in regards to placing Appe llant in a child caring

institution. However, m indicated that Network180 was willing to go forward on the
matter with regard to Appellant’s residential placement at

, testified that

rought Appellant to Networ on

LLMSW for a screening for Home-B
indicated that on
Plan as part of the referral o
contractor on Network 180’s
testified that

completed a Summary and Diagnosis wi
Appellant an recommended that Appellant and ﬁengage in Home-
Based services at leas

ours per mont h for 4 months, such services to include individual
and family therapy. * indicated t hat ” met wit h Appellant and/or his
- 5 times and then worked wit h them to develop an Individu al Plan of Service (IPOS) on

The IPOS included goals abo  ut improving relationships at home and
maintaining a safe environment.

testified that following continued difficulties with Appellant, a meeting was held on
in order to develop a home cris  is plan. At that meeting, h
indicated that she was not satisfied with th e home-based options for services and want ed out-

of-home placement for Appellan t. Arbor Circle submitted a Re sidential Referral packet to
Network180 on that same date. (Exhibit G, p 1)

—ralso testified that the Residential Committee met on — and denied

the request for Residential Treatment and recommended that home and community based

services continue. An Adequate Notice of Action was mailed to *
, indicating that the denial was based on lack of medical necessity and that Appellant was

able to access Psychiatric Services, Communit Living Supports, and i ncreased Respite, if
needed. “ indicated that on requested a loc al
e case was reviewed by Netw or ccess Center employee

appeal an
E MA, LBSW, on* She affirmed the denial of residential services.

a letter Indicating that there was a lack of medica
necessity for the service of Residential Treatment and the denial of the request for Residential
Treatment had been upheld. (Exhibit K).
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testified that Appellant is a dan ger to himself, his family and
e community. estified that A ellant is a habitual runaway, who enters
neighborhood homes and steal s from them. indicated that Appellant repeatedly
threatens to kill her and his siblings and did try to ki by holding his head
under water, trying to drown him. Appellant has also threatened to set the house on fire, then
go out his window and leave the rest of the -d die in the fire. Appellant has also pulled
the electrical wires out of the sockets in his room and told his he was trying to set the
house on fire. Appellant has physically as saulted all members of t he household and uses
whatever he can get his hands on to use as a weapon. m testified that Appellant
destroyed the carpet in his room by peeing under the bed and that he has put holes in walls all
over the house and gar age, using various implements, even once using his brother’s head.
— indicated that Appe llant has admitted in counseling to all of these behav iors and

shows no remorse for his actions. When asked why he tried to drown Appellant
indicated that ” wanted to die andt hat he didn’t lik e ppellant also
threatened to blow up the hous e by breaking the gas line, while holding th e gas in his hands.

testified that after four months in juvenile detent ion, Appellant was placed at

a m by the Juvenile Court. testified that
she would like Networ 0 be financia responsible for all of her out-of-pocket exp enses
from the time Appellant was pl aced at *until the time he is released. “
testified that the Home-Based services Appellant had been receiving were not working and di

nothing to keep her, her family, or the community safe.

also submitted a neuropsyc  hological evaluation of Appellant completed by
ehavioral Resources and Institute for H The author of
the report recommended that resi  dential placeme nt be seriously cons idered and that a
medication consultation with a child psychiatrist be set up.  The author also recommended
various behavioral approaches for dealing with Appellant. (Exhibit 1)

Finally, the record was held open for Appellant to submit photographs that she was un able to
fax. The photographs were received on m The first photograph shows
threatening statements that Appe llant wrote on the walls of his home, the remaining pictures

show physical damage that Appella nt has done to the home, as well as the plac ement of the
gas line Appellant was holding onto when he made the threat discussed above. (Exhibit 3).

Under the Department’s medic al necess ity criteria section, there exists a more clinically
appropriate, less restrictive and more integrat  ed setting in the community for Appellant,
specifically his own home. CI early, Appellant’s placement in his own home is less res trictive
than any residential placement. Furthermore, as noted abov e, “Inpatient, licensed residentia |
or other segregated settings shall be used only when less restrictive levels of treatment,
service or support have been, for that beneficiary, unsuccessful or cannot be safely provided.”
Here, Appellant had only been receiv ing services in his home for 8 weeks at the time he was
sent to juvenile detention. While there were clearly many difficulties during that time period, it
cannot be said at this time that this less restrictive level of treatment has been unsuccessful.
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Furthermore, based on the Department’s covered se rvices policy, Section 14 of the Medicai d
Provider Manual, long-term resid ential placement is not a Medicaid covered service under the
Children’s Waiver. Additionally, long-term residential placement is not a covered service under
the Children’s Waiv er Technical Assistanc e Manual and it does not appearas ac overed
service on the Children’s Waiver application. And while Children’s Waiver services are simply
an enhanc ement to regular Medicaid services, which contemplate inpatient services, those
services cannot be provided to A ppellant at this time through th e Children’s Waiver because,
as discuss ed above, Appellant does not meet the medi cal necessity criteria for residentia |
placement. Network180 a Iso indicatedt hat they do have the ava ilability of res idential
placement at , should that become necessary in the future.

Finally, this Administrative Law Judge must bas e his decision on information the Department
had on hand when the denial of long-term residential placement was made. Hence, information

provided by the Appellant regarding incidents that occurred after” Appellant’s
placement by the % cannot be a basis for the decision in this matter. The

Agency, of course, Is free to consider that information and revisit their denial at any time.

The Appellant bears the burden of proving by a preponderance of the evidence that residential
placement is a medic al necessity in accordance with t he Code of Federal Regulations (CFR).
The Appellant did not meetth e burden to establish  that such placement was a medical

necessity at the time the decision was made on

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of law,
decides that CMH properly denied Appellant’s request for residential placement.

IT IS THEREFORE ORDERED that:

The CMH decision is AFFIRMED.

Rl

Robert J. Meade
Administrative Law Judge
for Olga Dazzo, Director
Michigan Department of Community Health

CC:
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Date Mailed:

*** NOTICE ***
The Michigan Administrative Hearing System may order a rehearing on either its own motion or at the request of a party within
30 days of the mailing date of this Decision and Order. The Michigan Administrative Hearing System will not order a rehearing
on the De partment’s motion where the fina | decision or re hearing cannot be impl emented within 90 days of the filin g of the
original re quest. T he Appellant may appeal the D ecision and Order t o Circuit Court within 30 d ays of th e receipt of th e
Decision and Order or, if a timely request for rehearing was made, within 30 days of the receipt of the rehearing decision.






