STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P.O. Box 30763, Lansing, Ml 48909
(877) 833-0870; Fax: (517) 334-9505

IN THE MATTER OF:
Docket No. 2012-37741 HHS

I Case No.

Appellant

DECISION AND ORDER

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9
and 42 CFR 431.200 et seq., upon the Appellant's request for a hearing.

After due notice, a hearingwas held on “ the
Appellant, appeared on her own behalf. caregiver, appeared as a withess
for the Appellant. , represented the

Department.

)

, appeared as witnesses 1or

ISSUE

Did the Department properly ~ deny e |

application?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

1. On m the Appellant’s physician submitted a DHS-54A Medical
Needs form. (Exhibit 1, page 6)

2. On or about the Department receiv ed a referral for the
Appellant to the program. (Exhibit 1, page 7)

3. On the denied the Appellant’sd- referral becaus e
the form was not completed correctly. (Exhibit 1,
pages / an

4. On the form was re-submitted.
The torm indicates that the Appellant had been diagn osed with chronic back
pain and headaches . The physician cer tified thatthe Appellant had a
medical need for assistance with personal care activities (Exhibit 1, page 6)

5. On _ the D epartment sent the Appellant a home visit letter.
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(Exhibit 1, page 7)

6. Onm the went to the Appellant’s home to complete an
initial evaluation. e Appellant reported being ab le to perform personal
care activities, including bathing and dressing. The Appellant reported being
able to cook some light meal s and needings ome assistance with

housework, laundry, and shopping due to her vision, pain and mental status.
(Exhibit 1, pages 11-12)

7. Based on the information available at the time of the assessment, the ASW

concluded that the A ellant did not hav e a medical need for hands on
assistance with an ) or Instrumental
S —— —

SSi
8. On m the Department sentthe  Appellant an Adeq uate
Action Notice which informed hert  hat her HHS application was denied
because medical conditions do not prevent her from completing all ADLs and

IADLs. (Exhibit 1, pages 7-10)

9. On the Appellant’s hearing request was received by the
(Exhibit 1, page 5)

CONCLUSIONS OF LAW

The m is established purs uantto Title XIX oft he Soc ial
Security Act and Is Implemented by Title 42 of the Code of Federal Regulations (CFR) .
It is admi nistered in accordance with stat e statute, the Soci al Welfare Act, the

Administrative Code, and the St ate Plan under Title XIX of the Social Security Act
Medical Assistance Program.

m) are provided to enable functionally limited individuals to live
independently and receive car e in the least  restrictive, preferred setti ngs. These
activities must be certified by a physic ian and may be provided by individuals or by
private or public agencies.

Adult Services Manual (ASM 363, 9-1-08), pages 2-5 of 24 addresses the issues of
assessment and service plan development:

COMPREHENSIVE ASSESSMENT

The Adult Services Comprehensive Assessment (FIA-324) is
the primary tool for determining need for services. The
comprehensive asses sment will be complet ed on a Il open
cases, whether a home help pa yment will be made or not.
ASCAP, t he autom ated work load management syste m
provides the format for the comprehensive assessment and
all information will be entered on the computer program.

2
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Requirements for the compr ehensive assessment include
but are not limited to:

= A comprehensive ass essment will be completed on all
new cases.

= A face-to-face contactis required with t he client in
his/her place of residence.

= An interview must be conducted with the caregiver, if
applicable.

= Observe a copy of the client’s social security card.

= Observe a picture |.D. of the caregiver, if applicable.

» The assessment must be updated as often as
necessary, but minim ally at the six-month r eview and
annual redetermination.

= Areleas e of informati on must be obtained when
requesting document ation from confidential sources
and/or sharing information from the department record.

= Follow specialized r ules of confidentiality when ILS
cases have companion APS cases.

Functional Assessment

The Functional Assessment module of the ASCAP
comprehensive assessment is the basis for service planning
and for the HHS payment.

Conduct a functional assessment to determine the ¢ lient’s
ability to perform the following activities:

Activities of Daily Living (ADL)

* Eating

* Toileting

* Bathing

» Grooming

* Dressing

* Transferring
* Mobility

Instrumental Activities of Daily Living (IADL)

» Taking Medication

* Meal Preparation and Cleanup
» Shopping

 Laundry

* Light Housework
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Functional Scale ADL’s and IADL ’s are ass essed according
to the following five-point scale:

1. Independent
Performs the activity safely with no human
assistance.
2. Verbal Assistance
Performs the activity with verbal assistance
such as reminding, guiding or encouraging.
3. Some Human Assistance
Performs the activity with some direct physical
assistance and/or assistive technology.
4. Much Human Assistance
Performs the activity with a great deal of
human assistance and/or assistive technology.
5. Dependent
Does not perform the activity even with human
assistance and/or assistive technology.

Note: HHS payments may only be authorized for needs
assessed at the 3 level or greater.

Time and Task

The worker will alloc ate time for each task assessed a rank
of 3 or higher, based on inte rviews with the client and
provider, observation of the clie nt’s abilities and use of the
reasonable time schedule (RTS) as a guide. The RT S can
be found in ASCAP under the Payment module, Time and
Task screen. When hours exc eed the RT S rationale must
be provided.

IADL Maximum Allowable Hours

There are monthly maximum hour limits on all IADLs except
medication. The limits are as follows:

* 5 hours/month for shopping

* 6 hours/month for light housework

* 7 hours/month for laundry

* 25 hours/month for meal preparation

These are maximums; as always , if the client needs f ewer

hours, that is what must be authorized. Hours should
continue to be prorated in shared living arrangements.

4
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*k%k

Service Plan Development

Address the following factor s inthe dev elopment of the
service plan:

e The specif ic services to be provided, by
whom and at what cost.

e The extent to which the client does not
perform activities essential to caring for self.
The intent of the Home Help program is to
assist individuals  to function as
independently as possible. It is important to
work with the recipien t and the provider in
developing a plan to achieve this goal.

e The kinds and amounts of activities
required for the client’s maintenance and
functioning in the living environment.

e The availability or ab ility of ar esponsible
relative or legal depe ndent of the client to
perform the tasks the client does not
perform. Authorize HHS  only for those
services or times w  hich the responsible
relative/legal dependent is unavailable or
unable to provide.

Note: Unavailable means absence from the

home, for employm ent or other legitimate

reasons. Unable means the respons  ible
person has disabilities of his/ her own which
prevent caregiving. These disa bilities must be
documented/verified by a medical professional
on the DHS-54A.

e Do not authorize HHS paym entstoa
responsible relative or legal dependent of
the client.

e The extent to which others in the home are
able and available to provide the needed
services. Authorize HHS only forthe
benefit of the client and not for others in the
home. If others are living in the home,
prorate the IADL’s by at least 1/2, more if
appropriate.

e The availability of services currently
provided free of charge. A written
statement by the prov ider that he is no

5
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longer able to furnish t he service at no cost
is sufficient for payment to be authorized as
long as the provider is not a responsible
relative of the client.

HHS may be authoriz ed when the client is
receiving other home care services if the
services are not duplicative (same service
for same time period).

*k%k

Services not Covered by Home Help Services

Do not authorize HHS payment for the following:

Supervising, monitoring, reminding, guiding
or encouraging (functional assessment rank
2);

Services provided for the benefit of others;
Services for which a responsible relative is
able and available to provide;

Services provided free of charge;

Services provided by another resource at
the same time;

Transportation - See Program
Administrative Manual (PAM) 825 for
medical transportation policy and
procedures.

Money management, e.g., power of
attorney, representative payee;

e Medical services;

Home delivered meals;
Adult day care.
Adult Services Manual (ASM) 363, 9-1-2008,
Pages 2-15 of 24
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The issued Interim Policy Bulletin  ASB 201 1-001 with
an eftective date o This Interim Policy limits HHS eligibility for
Medicaid beneficiaries with a medical need for assistance wit h one or more ADLs at a

ranking of 3 or higher. Interim Policy Bulletin ASB 2011-001 provides in pertinent part:

Home Help Eligibility Criteria

To qualify for home help services, an indiv idual must require
assistance with at least one acti  vity of daily living (ADL)
assessed at a level 3 or greater . The change in policy must
be applied to any new cases ope ned on or after October 1,
2011, and to all ongoing cases as of October 1, 2011.

Comprehensive Assessment Required Before Closure

Clients currently receiving ho me help services must be
assessed at the next face-to-fa  ce conta ct in the client’s
home to determine continued eligib ility. If the adult services
specialist has a fac e-to-face contact in the client's home
prior to the next scheduled re view/redetermination, an
assessment of need must take place at that time.

Example:
A face-to-face review was co mpleted in August 2011; the
next scheduled review will be in Febr uary 2012. The

specialist meets with the client in his/her home for a provider
interview in December 2011. Previous assessments indicate
the client only needing assistance with instrumental activities
of daily liv ing (IADL). A new c omprehensive assess ment
must be completed on this client.

If the assessment determines a need for an ADL at level 3 or
greater but these services are not paid for by the

department, or the client refuses to receive assistanc e, the
client would continue to be eligible to receive IADL services.

If the client is receiving only IADLs and does not require
assistance with at least one ADL, the client no longer meets
eligibility for home help servic es and the ¢ ase must close

after negative action notice is provided.

Each month, beginning with F clients wit h
reviews due who only receiv e services must take

priority.
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Negative Action Notice

The adult services specialis t must provide a DHS-1212,
Advance Negative Action noti ce, if the asses sment
determines the client is no longer eligible to receive home
help services. The effective date of the negative action is
ten business days after the date the notice is mailed t o the
client.

The reason for termination of services s hould state the
following:

New polic y, effective October 1, 2011, by the
Department of Community Health/Departm ent of
Human Services requires the need for hands-on
services of at least one activity of daily liv ing (ADL).
The most recent assess ment conducted at your last
review did not identify a n eed for an ADL. Therefore,
you are no longer eligible for home help services.

Right to Appeal

Clients hav e the right to request a hearing if they dis agree
with the as sessment. If the c lient requests a hearing within

ten business days, do not proc eed with the negative action

until after the result of the hearing.

Explain to the client that if the department is upheld,
recoupment must take place back to the negative action date
if payments continue. Provi de the clie nt with an option of
continuing payment or sus pending payment until after the
hearing decision is rendered.

If the client requests a hearin g after the 10-day notic e and
case closure has occurred, do not reopen t he case pending
the hearing decision. If the depar tment’s action is reversed,
the case will need to be r eopened and paym entre-
established back to the effectiv e date of the negative action.
If the department’s actionis u  pheld, no further acti on s
required.

Reason: Implementation of new polic y pursuant to
requirements under Public Act 63 of 2011.



!oc!el Ho. !I!!-!”M HHS

Decision and Order
Online Manual Pages

Online manual pages will be  updated with the Nov ember
2011 policy release.

INTERIM POLICY BULLETIN INDEPENDENT

LIVING SERVICES (ILS) ELIGIBILITY CRITERIA
ASB 2011-001 10-1-2011

The Department’s policy was updated effective November 1, 2011, and states:

INTRODUCTION

The DHS-324, Adult Services Comprehensive Assessment
is the primary tool for determining need for services. The
comprehensive assessment must be completed on all open

independent living services cases . ASCAP, the
automated workload managem ent system, provides the
format for the comprehensive asses sment and all

information will be entered on the computer program.
Requirements

Requirements for the compr ehensive assessment include
but are not limited to:

= A comprehensive ass essment will be completed on all
new cases.

= A face-to-face contactis required with t he client in
his/her place of residence.

= The assessment may also include an interview with the
individual who will be providing home help services.

= A new face-to-face assessment is required if there is a
request for an increase in services before payment is
authorized.

= A face-to-face assessment is required on all transfer-in
cases before a payment is authorized.

» The assessment must be updated as often as
necessary, but minim ally at the six-month r eview and
annual redetermination.

= Areleas e of informati on must be obtained when
requesting document ation from confidential sources
and/or sharing information from the department record.
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e Use the DHS-26, Aut  horization to Releas e
Information, when requesti ng client information
from another agency.

e Use the DHS-1555, Authorization to Releas e
Protected Health Info  rmation, if requesting
additional medical documentation; see RFF
1555. The form is primarily used for APS cases.

= Follow rules of confidentia lity when home help cas es
have co mpanion APS c ases, see SRM 131
Confidentiality.

*k%

Functional Assessment

The Functional Assessment module of the ASCAP
comprehensive assessment is the basis for service planning
and for the HHS payment.

Conduct a functional assessment to determine the c lient's
ability to perform the following activities:
Activities of Daily Living (ADL)

* Eating.

* Toileting.

* Bathing.

» Grooming.

* Dressing.

* Transferring.
* Mobility.

Instrumental Activities of Daily Living (IADL)

» Taking Medication.

* Meal Preparation and Cleanup.
» Shopping.

* Laundry.

* Light Housework.

Functional Scale

ADLs and IADLs ar e assessed according to the following
five-point scale:

1. Independent

Performs the activity safely with no human
assistance.

10
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2. Verbal Assistance
Performs the activity with verbal assistance such as
reminding, guiding or encouraging.

3. Some Human Assistance
Performs the activity with some direct physical
assistance and/or assistive technology.

4. Much Human Assistance
Performs the activity wit h a great deal of human
assistance and/or assistive technology.

5. Dependent
Does not perform the ac tivity even with human
assistance and/or assistive technology.

HHS payments may only be authorized for needs ass essed
at the 3 level or greater.

An individual must be assesse d with at least one activity of
daily living in order to be eligible to receive home help
services.

Note: If the assessm ent determines a need for an ADL at a
level 3 or greater but these se rvices are not paid for by the
department, the individual would be eligible to receive IADL
services.

Example: Ms. Smith is assessed at a level 4 for bathing
however she refuses to rece ive assistance. Ms. Smith
would be eligible to receive as  sistance with IADLs if the
assessment determined a need at a level 3 or greater.

See ASM 121, Functional A ssessment Definitions and
Ranks for a description of the rank ings for activities of daily
living and instrumental activities of daily living.

*kk

Time and Task

The specialist will allocate time for each task assessed a
rank of 3 or higher, based on in terviews with the client and
provider, observation of the clie nt’s abilities and use of the
reasonable time schedule (RT S) as a guide. The RT S can
be found in ASCAP under the Payment module, Time and
Task screen. When hours exc eed the RT S rationale must
be provided.

An assessment of need, at a ranking of 3 or higher, does not
automatically guarantee the maximum allotted time allowed

11
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by the reasonable time schedule (RTS). The specialist
must assess each task according to the actual time
required for its completion.

Example: A client needs assis tance with cutting up food.
The specialist would only pay fo r the time required t o cure
the food and not the full amount  of time allotted under the
RTS for eating.

IADL Maximum Allowable Hours

There are monthly maximum hour limits on all IADLs except
medication. The limits are as follows:

* Five hours/month for shopping
+ Six hours/month for light housework
» Seven hours/month for laundry
* 25 hours/month for meal preparation

Proration of IADLs

If the client does not require the maximum allowable hours
for IADLs, authorize only the amount of time needed for
each task. Assessed hour for IADLs (exc ept medications)
must be prorated by one half in shared living arrangements
where other adults reside in the home, as home help
services are only for the benefit of the client.

Note: This does not include situations where others live in
adjoined apartments/flats or in a separate home on's hared
property and there is no shared, common living area.

In shared living arrangements , where it can be clearly
documented that IADLs for the e ligible client are completed
separately from others in th e home, hours for IADLs do not
need to be prorated.

Example: Client has special dietary needs and meals are
prepared s eparately; clientis incontinent of bowel and/or
bladder and laundry is comple ted separately; client s
shopping is completed separat ely due to special dietary

needs and food is purchased from specialty stores; etc.

Adult Services Manual (ASM) 120, 11-1-2011,
Pages 1-5 of 6

12
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Services not Covered by Home Help
Home help services must not be approved for the following:

e Supervising, monitoring, reminding, guiding, teaching
or encouraging (functional assessment rank 2).

e Services provided for the benefit of others.

e Services for which a responsible relative is able and
available to provide (such as house cleaning, laundry
or shopping).

e Services provided by another resource at the same
time (for example, hospitalization, MI-Choice Waiver).

e Transportation - See Bridges Administrative Manual
(BAM) 825 for medical tr ansportation policy and
procedures.

e Money management such as power of at torney or
representative payee.

e Home delivered meals.

e Adult or child day care.

e Recreational activities . (F or example, accompanying
and/or transporting to the movies, sporting events
etc.)

Note: The above list is not all inclusive.

Adult Services Manual (ASM) 101, 11-1-2011,
Pages 3-4 of 4.

In the present case, it appears that the Depar tment received a referral for the Appellant
to the program on or about * (Exhibit 1, page 7) The Department
had received a DHS-54A Medical Needs form from the Appellant’s physician on July 18,
2011. (Exhibit 1, page 6) It appears that on * the ASW denied the
Appellant’s initial July 2011 HHS referra | because the - Medical Needs for m
was not completed correctly. (Exhibit 1, pages 7 and 12) Then, on August 9, 2011, the
DHS-54A Medical Needs form was re-submitted.  (E xhibit 1, page 6) It appears that
upon resubmission of the medica | form, the Department rec onsidered the Appellant’s
HHS referral. On — the D epartment sent the A ppellant a home visit
letter and the home visit was completed on (Exhibit 1, pages 7 an d
11-12) The Department denied the Appell ant’s request again on
based on the ASW’s deter mination that the Appellant’s medical conditions did not

revent her from completing ADLs and IADLs. (Exhibit 1, pages 7-10) The Appellant’s
_ Request for Hearing was  a ti mely appeal of the
enial.

The DHS-54A Medical Needs form completed by the Appellant’s physician indicates that

13
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the Appellant had been di  agnosed with m The
physician certified that the Appellant had a medical need fo r assistance wit h personal

care activities. (Exhibit 1, page 6)

On m the ASW went to the  Appellant’s home to complete an initial
evaluation. The Appellant a nd a friend were present. The Appellant remained lying on
the couch under a blanket becau se she had taken m edication for pain. However, the
Appellant also stated she did not have t he prescription bottle for her pain medication
because s he had run out. The Appellant reported her diagnose s and impairments,
including ¢ onditions not documented ont he DHS-54A Medical Needs form. The
Appellant did not have any adaptive equipment and stated sh e may get a cane. The
Appellant stated she was able to walk unassisted, could take a bath and complete her
personal care. The Appellant reported being able to cook some light meals and needing
some assistance wit h housework, laundry, and shopping duet o her vis ion, pain an d
mental status. (Exhibit 1, pages 11-12)

The ASW determined that the Appellant did not have a medical need for assistance with
ADLs or IADLs. The ASW ’s notes and te stimony indicate the ASW understood the

Appellant was able t o complete her own ADLs. Regardi ng IADLs, the ASW found that
the Appellant did not have a medical disability that prevented her from completing these
activities when she was not in pain. Acco rdingly, the ASW denied the Appellant's HHS
application. Further, the new HHS policy requires the need for hands on assistance with
at least one ADL to be eligible for HHS. (ASW Testimony and Exhibit 1, pages 11-13)

The Appellant disagr ees with the denial and testifie d that she is legally blind, has
problems seeing even with corrective lenses, and has pain and headaches if she keeps
her eye open too long. The A ppellant also reported back pain from a car accident, torn
knee meniscus requiring two surgeries, and  a need f or upcoming surgery for fibroid
tumor removal. However, the Appellant testified she still had not gotten a cane or kne e
brace as of the thearing date. When asked about eac h ADL, the
Appellant testified she needs help at times with bathing, transferring and mobility. The
Appellant explained that some times she has trouble walk ing, is extra tired, has knee
pain and/or her balance is off. The Appell ant stated she can do some limited driving
and has a handicap tag, but has a lot of accidents. (Appellant Testimony) The
Appellant’s caregiver testifi ed that the Appellant needs hel p with a lot of things, even
things she says she can do by herself. The caregiver indicated he assists with laundry,
shopping, transporting to the doc tor’s office, taking out the garbage, things around the
house, finding clothes, and getting in/out of the tub. (Caregiver Testimony)

There was insufficient evidenc e to est ablish the Appe llant’s reported needs for
assistance with ADLs and | ADLs. Under the Departm ent policy, the medical
professional certifies that t he client’s need for service is related to an existing medical
condition but does not prescribe or authorize  personal care services. Adult Services
Manual (ASM) 363, 9-1-2008, Page 9 of 24,  Adult Service M anual (ASM) 115, F
Page 1 of 3. The Appe llant’s statements to the ASW during the home visit and In
er testimony during these hearing proceedings indicate she needs assistance primarily
due to ey e and k nee impairments. (Exhibit 1, pages 11-12 and Appe llant Testimony)

14
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However, the physic ian only documented diagnos es of chronic back  pain and
headaches. (Exhibit 1, page 6) The Appellant’s statements have also been
inconsistent. Examples inclu de reporting at the home visit t hat she was not able to sit
up due to pain and t aking pain medication but not being able to show the ASW the
prescription bottle because she had run out as well as reporting being independent with
ADLs at the _ home visit, but testifying during the hearing proceedings
that that she sometimes needs some assistance with bathing, transferring and mobility.
(Exhibit 1, pages 11-12 and Appellant T  estimony) The credible ev idence was not
sufficient to establish a need for hands on a ssistance, functional r anking 3 or greater,
with ADLs or IADLs. Accordingly, the deni al of the Appellant’'s HHS application is
upheld.

At any time, the Appellant can reapply fo  rthe HHS program a nd submit additional
medical verification of her impairments and needs for assistance.

DECISION AND ORDER

The Administrative Law Judge, based on the abov e findings of fact and conclusions of
law, finds that the Departm ent properly denied the Appell ant's HHS application bas ed
on the available information.

IT IS THEREFORE ORDERED THAT:

The Department’s decision is AFFIRMED.

Colleen Lack
Administrative Law Judge
for Olga Dazzo, Director
Michigan Department of Community Health
cc:

Date Signed:

Date Mailed:

*** NOTICE ***
The Michigan Ad ministrative Hearing S ystem may order a rehearing on either its own motion or at the request of a party within 30
days of the mailing date of this Decision and O rder. The Michigan Administrative Hearing System will not order a re hearing on the
Department’s motion where the final decision or rehearing cannot be implemented within 90 days of the filing of the original request.
The Appellant March appeal the Decision and Order to Circuit Court within 30 days of the receipt o f the Decision and Ord er or, if a
timely request for rehearing was made, within 30 days of the receipt of the rehearing decision.
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