STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF: Reg. No: 2012-13471
Issue No: 2006; 3008
Case No:
Hearing Date:
January 4, 2012
Kent County DHS

ADMINISTRATIVE LAW JUDGE: Landis Y. Lain

HEARING DECISION

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9
and MCL 400.37 upon claimant's request for a hearing. After due notice, a telephone
hearing was held on January 4, 2012. Claimant appeared and testified.

ISSUES

Did the Department of Human Services (department) properly terminate the claimant’s
Medical Assistance (MA) and Food Assistance Program (FAP) benefits?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material and substantial
evidence on the whole record, finds as material fact:

1. The claimant was an MA and FAP benefit recipient for himself and two
children.

2. On September 29, 2011, claimant called and wanted to add her daughter
to her FAP case. She claimed that the child’s father was fraudulently
claimant the child on his case, when the child was residing with claimant.

3. On October 4, 2011, the caseworker looked over claimant’'s last two
applications (an 1171 application on 2/22/2011 and a DHS 1046 Semi-
Annual contact on 6/27/2011) neither of which listed the child as being in
claimant’'s home.
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4. On October 20, 2011, a FEE agent performed an investigation and
established that the child lives with her father half-time. The FEE agent
also noticed that a portion of claimant’s kitchen was sectioned off for
cutting and styling hair.

5. On October 27, 2011, DHS-3503 verification checklist and a DHS-431 self
employment form were mailed to claimant, requesting that she provided
verification of self-employment income, as claimant is a licensed
cosmetologist. The verification information was due to be returned to the
department on November 7, 2011.

6. On November 8, 2011, verification information was received from
claimant, alleging that she has no self employment income.

7. On November 8, 2011 the Department caseworker sent claimant notice
that her FAP and MA benefits would be cancelled based upon her failure
to provide verification of necessary information.

CONCLUSIONS OF LAW

The regulations governing the hearing and appeal process for applicants and recipients
of public assistance in Michigan are found in the Michigan Administrative Code, MAC R
400.901-400.951. An opportunity for a hearing shall be granted to an applicant who
requests a hearing because his or her claim for assistance has been denied. MAC R
400.903(1). Clients have the right to contest a department decision affecting eligibility
or benefit levels whenever it is believed that the decision is incorrect. The department
will provide an administrative hearing to review the decision and determine the
appropriateness of that decision. BAM 600.

The Medical Assistance (MA) program is established by Title XIX of the Social Security
Act and is implemented by Title 42 of the Code of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Program Reference Manual (PRM).

The Food Assistance Program (FAP) (formerly known as the Food Stamp (FS)
program) is established by the Food Stamp Act of 1977, as amended, and is
implemented by the federal regulations contained in Title 7 of the Code of Federal
Regulations (CFR). The Department of Human Services (DHS or department)
administers the FAP program pursuant to MCL 400.10, et seq., and MAC R 400.3001-
3015. Department policies are found in the Bridges Administrative Manual (BAM), the
Bridges Eligibility Manual (BEM) and the Program Reference Manual (PRM).

Department policy states:
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Bridges will assist you in determining who must be included in the Food Assistance
Program (FAP) group prior to evaluating the nonfinancial and financial eligibility of
everyone in the group.

FAP group composition is established by determining all of the following:
1. Who lives together.
2. The relationship(s) of the people who live together.

3. Whether the people living together purchase and prepare food together or
separately.

4. Whether the person(s) resides in an eligible living situation; see LIVING
SITUATIONS in this item.

RELATIONSHIPS

The relationship(s) of the people who live together affects whether they must be
included or excluded from the group. First, determine if they must be included in the
group. If they are not mandatory group members, then determine if they purchase and
prepare food together or separately.

Spouses

Spouses who are legally married and live together must be in the same group.
Parents and Children

Children include natural, step and adopted children.

Parents and their children under 22 years of age who live together must be in the same
group regardless of whether the child(ren) have their own spouse or child who lives with
the group.

For ongoing and intake applications where the child is not yet 22, they are potentially
eligible for their own case, the month after turning 22.

Primary Caretaker

The primary caretaker is the person who is primarily responsible for the child’s day-to-
day care and supervision in the home where the child sleeps more than half of the days
in a calendar month, on average, in a twelve-month period.

Caretaker

A caretaker is a related or unrelated person who provides care or supervision to a
child(ren) under 18 who lives with the caretaker but who is not a natural, step or
adopted child. This policy does not apply to foster children (see below). A person acting
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as a parent and the child(ren) for whom he acts as a parent who live with him must be
in the same group.

LIVING WITH

Living with means sharing a home where family members usually sleep and share any
common living quarters such as a kitchen, bathroom, bedroom or living room. Persons
who share only an access area such as an entrance or hallway or non-living area such
as a laundry room are not considered living together.

For policy regarding persons in other group living situations; see BEM 617.
DETERMINING PRIMARY CARETAKER

When a child spends time with multiple caretakers who do not live together such as joint
physical custody, parent/grandparent, etc., determine a primary caretaker. Only one
person can be the primary caretaker and the other caretaker(s) is considered the absent
caretaker(s). The child is always in the FAP group of the primary caretaker. If the child’s
parent(s) is living in the home, he/she must be included in the FAP group.

If otherwise eligible, the absent caretaker may receive FAP benefits for the child when
the child is visiting the absent caretaker for more than 30 days (not temporarily absent
from the primary caretaker’'s home.)

Determine primary caretaker by using a twelve-month period. The twelve-month period
begins when a primary caretaker determination is made. To determine the primary
caretaker:

e Ask the client how many days the child sleeps at his/her home in a calendar
month.

e Accept the client's statement unless questionable or disputed by another
caretaker.

If primary caretaker status is questionable or disputed, verification is needed. Allow both
caretakers to provide evidence supporting his/her claim. Base your determination on the
evidence provided by the caretakers; see VERIFICATION SOURCES. Document who
the primary caretaker is in the case.

If the child spends virtually half of the days in each month, averaged over a twelve-
month period with each caretaker, the caretaker who applies and is found eligible first,
is the primary caretaker. The other caretaker(s) is considered the absent caretaker(s).

Changes in Primary Caretaker
Re-evaluate primary caretaker status when any of the following occur:

e A new or revised court order changing custody or visitation is provided.



2011-44634/LYL

e There is a change in the number of days the child sleeps in another caretaker’s
home and the change is expected to continue, on average, for the next twelve
months.

e A second caretaker disputes the first caretaker’s claim that the child(ren) sleeps
in their home more than half the nights in a month, when averaged over the next
12 months.

e A second caretaker applies for assistance for the same child.

In the instant case, the department caseworker properly relied the investigation of the
FE agent and determined that the child lives at least part time with the father. There is a
custody order in effect and the father has an open FAP case for the child. Thus, the
claimant did not provide sufficient information to the department to trigger a change in
benefit allotment.

Claimant testified on the record that she has had the child for most of the time and that
the her ex-husband is uncooperative. The claimant's grievance centers on
dissatisfaction with the department’s current policy. The claimant’s request is not within
the scope of authority delegated to this Administrative Law Judge pursuant to a written
directive signed by the Department of Human Services Director, which states:

Administrative Law Judges have no authority to make
decisions on constitutional grounds, overrule statutes,
overrule promulgated regulations or overrule or make
exceptions to the department policy set out in the program
manuals.

Furthermore, administrative adjudication is an exercise of executive power rather than
judicial power, and restricts the granting of equitable remedies. Michigan Mutual
Liability Co. v Baker, 295 Mich 237; 294 NW 168 (1940).

Unfortunately, the Administrative Law Judge has no equity powers. The department is
required to follow department policy when determining an appropriate caretaker relative
status. In regards to the verification issue, department policy dictates:

Cooperation, Verification, and Eligibility Determination
DEPARTMENT POLICY

All Programs

Clients have rights and responsibilities as specified in this
item.

The local office must do all of the following:

Determine eligibility.
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Calculate the level of benefits.
Protect client rights. BAM, Item 105, p. 1.

CLIENT OR AUTHORIZED REPRESENTATIVE
RESPONSIBILITIES

Responsibility to Cooperate
All Programs

Clients must cooperate with the local office in determining
initial and ongoing eligibility. This includes completion of the
necessary forms. PAM, Item 105, p. 5.

Client Cooperation

The client is responsible for providing evidence needed to
prove disability or blindness. However, you must assist the
client when they need your help to obtain it. Such help
includes the following:

Scheduling medical exam appointments
Paying for medical evidence and medical transportation

See PAM 815 and 825 for details. PEM, Item 260, p.
4.

A client who refuses or fails to submit to an exam necessary
to determine disability or blindness cannot be determined
disabled or blind and you may deny or close the case. PEM,
Item 260, p. 4.

All Programs

Clients must completely and truthfully answer all questions
on forms and in interviews. PAM, Item 105, p. 5.

The client might be unable to answer a question about
himself or another person whose circumstances must be
known. Allow the client at least 10 days (or other timeframe
specified in policy) to obtain the needed information. PAM,
Item 105, p. 5.
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FAP Only

Do not deny eligibility due to failure to cooperate with a
verification request by a person outside the group. In
applying this policy, a person is considered a group member
if residing with the group and is disqualified. PAM, Item 105,
p. 5.

Refusal to Cooperate Penalties

All Programs

Clients who are able but refuse to provide necessary
information or take a required action are subject to penalties.
PAM, Item 105, p. 5.

Explain reporting requirements to all clients at application,
redetermination and when discussing changes in
circumstances. PAM, 105, p. 8.

Verifications

All Programs

Clients must take actions within their ability to obtain
verifications. DHS staff must assist when necessary. See
PAM 130 and PEM 702. PAM, Item 105, p. 8.

LOCAL OFFICE RESPONSIBILITIES

All Programs

Ensure client rights described in this item are honored and
that client responsibilities are explained in understandable
terms. Clients are to be treated with dignity and respect by
all DHS employees. PAM, Item 105, p. 8.

VERIFICATION AND COLLATERAL CONTACTS
DEPARTMENT POLICY

All Programs

Verification means documentation or other evidence to

establish the accuracy of the client's verbal or written
statements.
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Obtain verification when:

required by policy. PEM items specify which factors
and under what circumstances verification is required.

required as a local office option. The requirement
must be applied the same for every client. Local
requirements may not be imposed for MA, TMA-Plus or
AMP without prior approval from central office.

information regarding an eligibility factor is unclear,
inconsistent, incomplete or contradictory. The
questionable information might be from the client or a
third party. PAM, Item 130, p. 1.

Verification is usually required at application/redetermination
and for a reported change affecting eligibility or benefit level.
PAM, Item 130, p. 1.

Verification is not required:
when the client is clearly ineligible, or

for excluded income and assets unless needed to
establish the exclusion. PAM, Item 130, p. 1.

Obtaining Verification

All Programs

Tell the client what verification is required, how to obtain it,
and the due date (see “Timeliness Standards” in this item).
Use the DHS-3503, Verification Checklist, or for MA
redeterminations, the DHS-1175, MA Determination Notice,
to request verification. PAM, Item 130, p. 2.

The client must obtain required verification, but you must
assist if they need and request help. PAM, Item 130, p. 2.

If neither the client nor you can obtain verification despite a
reasonable effort, use the best available information. If no
evidence is available, use your best judgment.

In the instant case, the FEE agent testified that claimant told him that she was cutting
hair in her kitchen. When he asked her if she was reporting hr income to her
caseworker, she stated that she was. The evidence shows that claimant’'s kitchen was
set up with a barber chair and supplies. The evidence shows that claimant is a licensed
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cosmetologist. This Administrative Law Judge finds that the FEE agent’s testimony and
report are credible in this case. Claimant failed to provide income verification to the
department, or at the very least provided inconsistent information. The department’s
action must be upheld under the circumstances.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and conclusions
of law, decides that the department has established by the necessary competent,
material and substantial evidence on the record that it was acting in compliance with
department policy when it determined that claimant was not the primary caretaker and
when it determined that claimant failed to provide income verification.

Accordingly, the Department’'s decision to cancel claimant’'s Medical Assistance and
Food Assistance Program benefits is AFFIRMED.

s/

Landis Y. Lain
Administrative Law Judge
for Maura Corrigan, Director
Department of Human Services
Date Signed:__1/6/12

Date Mailed: 1/6/12

NOTICE: Administrative Hearings may order a rehearing or reconsideration on either
its own motion or at the request of a party within 30 days of the mailing date of this
Decision and Order.  Administrative Hearings will not order a rehearing or
reconsideration on the Department's motion where the final decision cannot be
implemented within 60 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
receipt of the Decision and Order or, if a timely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.
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