STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P. O. Box 30763, Lansing, MI 48909
(5617) 335-2484; Fax (517) 373-4147

IN THE MATTER OF:
Docket No. 2012-59878 CMH

I case No. [N

Appellant

DECISION AND ORDE

This matter is before the undersigned Administrative Law Judge, pursuant to MCL 400.9
and 42 CFR 431.200 et seq. and upon the Appellant’s request for a hearing.

After due notice, a hearing held on m Following some discussion and
testimony, it was agreed by the parties an IS Administrative Law Judge that the
hearing should be continued at a later date so that Respondent could review Appellant’s
representative’s claim that Appellant has been receiv ing services through Michigan’s
Habilitation/Supports Waiver (HSW) and so the par ties and this Administrative La w

Judge would have the opportunity to review proposed exhibits

The hearing was continued on Appellant’'s mother,
appeared and testified on A ppellant’s behal. ssistant Corporation Counsel
epresented the Mac omb County Community ental Health Authority (CMH). .

r
_, CMH Access Center Manager, appeared as a witness for the CMH.

ISSUE

Did the CMH properly deny  Appellant’s requests for a speech, hearing  and
language therapy and occupational therapy?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

1. Appellant is a mho has been diagnosed with Autistic
Disorder and moderate mental retardation. (Exhibit 1, pages 15, 30, 37).
2. The CMH is under cont ract with the Department of Community Health

(MDCH) to provide Medicaid covered services to people who reside in the
CMH service area.
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3.

Appellant has been receiving Medicaid covered services through the CMH
since%Between and* those
services Included both occupationa erapy ) and speech, hearing

and Ianiuaie therapy. (Tes timony of Appellant's Mother; Testimony of

OT and speech, heari ng and language ther apy were again req uested for
the time period of h to (Testi mony of
Appellant’s Mother; Testimony o
On * the CMH sent a not ice to Appellant notifying him that
his request for services had been den ied. The stat ed reason for each

denial was that “[rlequested therapies aut horized s ince have not
resulted in an eliminat ion of the stated pr oblem wit hin areas onable
amount of time. Therapy to make c hanges in components of function that
do not have anim  pact on the benefic iary’s ability to perform age
appropriate tasks is not covered.” (Exhibit 1, page 15).

The Michigan Adminis trative Hearing System (MAHS) received a request
for hearing filed on behalf of Appellant on (Exhibit 1, page

20).

CONCLUSIONS OF LAW

As described above, Appellant’s requests for Appellant’s requests for a speech, hearing
and language therapy and occ upational therapy were denied. Each of those requested
services willbe ad dressed in turn and, for the reasons discussed b elow, this
Administrative Law Judge finds that the CMH properly denied Appellant’s request for
speech, hearing and language therapy, but erre  d in denying Appellant’s request for
occupational therapy.

Occupational Therapy

The Medic aid Provider M anual (MPM), Mental Health/S ubstance Abus e Chapter,
articulates the relevant policy in this case and, with respect to OT, it provides:

3.18 OCCUPATIONAL THERAPY
Evaluation

Physician-prescribed activities provided b y an occupational
therapist licensed by the State of Michigan to determine the
beneficiary's need for services and to recommend a course

of treatment. An occupationa |therapy as sistant may not
complete evaluations.
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Therapy

It is anticipated that therap y wiill result in a functional
improvement that is significant to the beneficiar y’s
ability to perform dail y living tasks appropriate to his
chronological developmental or functional status. These
functional improvements should be able to be achieved
in a reaso nable amo unt of time and sh ould be du rable
(i.e., mai ntainable). Ther apy to make changes in
components of function that do not have an impact on the
beneficiary’s ability to perform a ge-appropriate tasks i s not
covered.

Therapy must be skilled (requiring the skills, knowledge, and
education of a licensed occupational therapist). Interventions
that could be expected to be provided by another entity (e.g.,
teacher, registered nurse, licens ed physical therapist, family
member, or caregiv er) would not be considered as a
Medicaid cost under this coverage.

Services must be prescri bed by a physician and may be
provided on an indiv idual or group basis by an occupational
therapist or occupational ther apy assistant, licens ed by the
State of Michigan or by an occ upational therapy aide who
has received on-the-job training. The occupational therapist
must supervise and monitor the assistant’s performance with
continuous assessment of the beneficiary’s progress, but on-
site super vision of an assistan tis notr equired. An aide
performing an occupational therapy service must be directly
supervised by a qualified occupational therapist who is on
site. All documentation by an occupational therapy as sistant
or aide must be reviewed an d signed by the appropr iately
credentialed supervis ing occupational therapist. [MPM,
Mental Health/Substance A buse Chapter , April 1, 2012
version, pages 19-20 (emphasis added).]

Here, the CMH found that ~ Appellant’s r equest for OT  should be denied becaus e
previous authorizations of such services have not resulted in an elimination of the stated
problem within a reas onable amount of time. Appellant’s mother, on the other hand,
argues that Appellant has made signific ant improvements and  that the therapy
continues to be needed.

Appellant bears the bur den of proving by a preponderance of the evidence that the
CMH erred. For the reasons dis cussed below, this Administrative Law Judge finds that
Appellant has met that bur den and the CMH’s decis ion with respect to OT must be
reversed.
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and objectives since Appellant started receiving OT in and that there has only
been limited improvement. However, whil e it aijears undisput ed that Appellant has

The CMH asserts that Appellant has ess entially been workini; toward the s ame goals

been receiving OT since October of the year , the earliest doc umentation found in

the record regarding such therapy isa  report dated M Other reports,

evaluations and plans also record Appellant’'s OT between

From those records, it is cl ear that Appellant has continual ly made progress toward his
general goals and s pecific obj ectives. His goals and objectives have also been
repeatedly modified or discontinued as he achieves them . New goals and objectives
have been added at various times. Moreover, the record also makes clearthat,i n
deciding to deny Appellant's request for OT, the CMH misidentified the start date of
many of Appellant’s goals/objectives and ignored the clear progress he has made.

At various times, Appellant has had six goals with respectto  his OT. Looking at the
records related to his progress toward those goals, itis cleart hat the CMH erred in
finding that he has not made sufficient progress.

For example, with respect to Appellant’s goal to improve his use of assistive technology,

the CMH appears to assert that he has had the same objectives since July of 2010 and
has failed to meet them by -1 However, them person centered
plan (PCP) does not identify Iimpr oving the use of ass istive technology as a goal. Nor
does it state any specific objectives in that area. Instea d, the goal and its
accompanying objective were first added in  the Progress Report, in
which it is specifically identified as a new goal and objective. Appellant did not achieve
his new goal and objective by * which is the most recent report in the
record, but he only just started working toward that goal. T he CMH erred in describing

how long that goal has been in place and there has been no failure to m eet it over
multiple years as it claims.

As with the goal of improv ing Appellant’'s use of a  ssistive t echnology, the CMH
incorrectly identifies the time Appellant star ted working toward the goal of improving his
safety awareness. Rather then the _ date identified by the CMH, improving
safety awareness was first added as a new goal in the H Quarterly Report.
At that time, Appellant’s new goal had two specific objectives: (1) to be able to
recognize and produc e his addr ess and phone num ber with 50% accuracy; and (2) to
be able to demonstrate pr oper phone us age in an emergenc v situation with 50%

accuracy. Appellant achieved the second objective by and a new
objective took its place. That new object ive was then achieved by

Appellant’s first objective was modified on after Appellant partially
achieved it, and the modified objective wa s achieved by . Overall,
Appellant has met his past objectives with re spect to improving his safety awarenes s

and was working toward new ones when his services were ended.

Regarding Appellant’s goal of im proving his activities of daily living, the CMH again
misidentifies the date Appellant started working toward that goal as_ rather

4
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the date it was actually first identified as a goal, ” At the time the new goal
was identified, it was accom panied by three objectives. Despite some improvement,

Appellant never achieved those objectives. However, those objectives were replaced
by three new objectives in the* Speech Evaluation. Appellant had therefore
just started working toward them when his services were ended.

Similarly, the CMH’s reliance on Appellant’s alleged lack of improvement with respect to
his goal of increasing his  a ttention span is also misp laced. The CM H'’s h earing

summary and argument implies t hat the goal of increasing Appella nt’s attention s pan
F PCP and

and its accompanying objective have been in place since the
have nev er been met. Howev er, the PCP does not contain that specific goal or
objective, and the goal and objective were first identified in the#Speech
Evaluation. The objective accompanying that goal was that, by three months, Appellant
would participate in a given activity for thirty minutes with only five verbal prompts for
redirection. That g oal and objective were achieved by * Th erefore, while
meeting the goal may have taken longer t han anticipated, Appellant’s increased

attention span and achievemen t of all objectives in t hat area demonstrates his
improvement.

Since at Ieast* the earliest report regarding OT in the record, Appellant had
the goal of improving his fine motor coordination. At that time, there were three specific

objections related to that goal , the second of which had just be achieved and modified.

Appellant achieved another ob jective by “ anditwas als o modified .

Similarly, Appellant’s second objective was achieved and modified again by H
. By m Appel lant's fir st objective had als o been ac hieved an

modified, and a fourth objective was added.

On _ the goal of improving fine motor coordination was discontinued an d
the goal of improving Appellant’s gross and fine motor sKkills t ook its place. At that time,
five specific objectives were identified and A ppellant was supposed to meet them all in
three months. The first objective was ac hieved and modified by Since
then, Appellant has made progress toward the modified objective, but has not achieved
it. The second objec tive was achieved b The third objective was
achieved and modified by as made some progress
toward that modified objective, but has no achiev ed it. The fourth objectivewa s
discontinued by * as it involved coloring within lines, which was no longer
age-appropriate or motivating. T he fifth objecti ve was also ac hieved || ﬁ
Overall, while slower then anticipated, Appellant has been meeting his objectives an

demonstrating significant progress with res pect to his goal of improving his gross and
fine motor skills.

The goal of improving Appellant’s sensory processing and self-regulation has also been
present since at least m At th at time, ther e were three specific objectives
related to t hat goal, one of which had just been achieved. Over the next t hree years,
the remaining two objectives were achieved and modified several times.
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In the F Quarterly Report, the two remaining objectives were r eplaced by
three new objectives. The th ree new objectives inv olved Ap pellant’s vestibular input,
tactile input and auditory input respectively. With respect to the vestibular input

objective, the objective was achieved and modified b and then again by
H The objective was modified again on

and Appellant is
still workin g toward it. With respecttoth e tactile inp ut objective,

e objective was
discontinued on H
respect to the auditor y input o

in order to focu s on other goals and objectives. With
bjective, the objective was achieved b
Another objective was added on_ and achieved by

Overall, therefore, Appellant has had six goals with respect to OT at var ious times.
However, the CMH appears to have repeatedly misidentified the start date of many of
Appellant’s goals, wit h several of them only recently being added. Moreover, it also
appeared to ignore that one goal has been completely achieved. With respect to the
specific objectives accompanying the goals, the CMH also appeared to ignore the clear
progress Appellant has m ade and how his objectives have also been repeatedly
modified or discontinued as he achieves them. The CMH asserts that Appellant has
essentially been workinr toward t he same goals and objectives since Ap pellant started

receiving OT in and that there ha s only been limited improvement. As
demonstrated by Appellant, that assertion is wrong. Appellant has met his burden of
proof with respect to the denial of OT and the CMH'’s decision with respect to that
therapy is reversed.

Speech, Hearing and Language Therapy

With respect to speech, hearing and language therapy, the MPM provides:
3.22 SPEECH, HEARING, AND LANGUAGE
Evaluation
Activities provided by as  peech-language pathologist or
licensed audiologist to determine the beneficiary's need for
services and to recommend a course of treatment. A
speech-language pathology as sistant may not complete
evaluations.
Therapy
Diagnostic, screening, preventiv e, or corrective ser  vices
provided on an individual or gr oup bas is, as appropriate,
when referred by a physician (MD, DO).
Therapy must be reasonable, medically necessar y and

anticipated to result in an improvement and/or
elimination of the stated problem w ithin a reasonable

6
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amount of time. An example of medically necessary
therapy is when the t reatment is required duetoar ecent
change in the beneficiary’s medi  cal or functional status
affecting speech, and the be neficiary would experience a
reduction in medical or functional status were the therapy not
provided.

Speech th erapy must be skille d (i.e., requires the skills,
knowledge, and educ ation of a certified speech language
pathologist) to assess the beneficiary’s s peech/language
function, develop a treatment program, and provide therapy.
Interventions that could be expected to be provided by
another entity (e.g., teacher, registered nurse, licensed
physical therapist, licensed occ  upational therapist, family
member, or caregiv er) would not be considered as a
Medicaid cost under this coverage.

Services may be provided by a speech-language pathologist
or licensed audiologist or by a speech pathology or
audiology candidate (i.e., in his  clinical fellowship year or
having completed all require ments but has not obtained a
license). All docum entation by the candidate must be
reviewed and signed by the appropriately credentialed
supervising speech-language pat hologist or audiologist.
[MPM, Mental Health and Substance Abuse Section, April 1,
2012, pages 21-22 (emphasis added).]

Here, the CMH found that Appellant’s request for speech, hearing and language therapy
should be denied because previous authorizations of such services have not resulted in
an elimination of the stated pr oblem within a reasonable amou nt of time. Appellant’s
mother, on the other hand, argu es that Appellant has made significant improvements
and that the therapy continues to be needed.

Appellant bears the bur den of proving by a preponderance of the evidence that the
CMH erred. For the reasons dis cussed below, this Administrative Law Judge finds that
Appellant has failed to m eet that burden and the CMH’s decision with respect to
speech, hearing and language therapy must be sustained.

While it appears undisputed t hat Appellant has been receiving speech, hearing and
language therapy since the earliest documentation found in the record
regarding such therapy Is the Speec h and Language Quarterly from
Developing Connections provided by Appellant's mother. At that time, Appella nt had
three goals: to improve his e xpressive language s Kills; to improve his receptive
language sKkills; an dtoincrea se his pra gmatic lan guage sk ills. Each goal was
accompanied by two specific objectives that Appellant was working toward. Those
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same three goals and six objectives were also identified in Appellant’s_
Speech Evaluation. (Exhibit 1, page 133).

Despite continually receivin g speech, hear ing and language therapy sinc e that time,

Appellant has not achieved any of his three goals or six objectives. The record contains

speech reports and evaluations dated mm

# an and Appellant is working towar
e same goals and objectives In each report. oreover, while t here are s ome notes

regarding Appellant’s limited progress, the summari es and recommendations of the
above reports and evaluations focus on the significant problems Appellant still has.

Given Appellant’s clear lack of improvem ent between * and

despite receiving speech, hearing and lan guage therapy the entir e time, the S
decision must be affirmed. The therapy must be anticipated to result in an improvement
and/or elimination of the stated problem within a reasonable amount of time. Based on

Appellant’s history, that is not the case here and Appellant has failed to meet his burden
of proof with respect to the CMH’s denial of speech, hearing and language therapy.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of
law, decides that the CMH properly denied Appellant’s request for speech, hearing and
language therapy, but erred in denying Appellant’s request for occupational therapy.

IT IS THEREFORE ORDERED that:

The CMH'’s decision is AFFIRMED IN PART and REVERSED IN PART. The
CMH must authorize occupational therapy.

/&):é‘f L ”/Jl/ﬁl
Steven J. Kibit
Administrative Law Judge
for James K. Haveman, Director
Michigan Department of Community Health

CC:

Date Mailed: 9/26/2012
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*** NOTICE ***
The Michigan Administrative Hearing System may order a rehearing on either its own motion or at the request of a
party within 30 days of the mailing date of this Decision and Order. The Michigan Administrative Hearing System will
not order a rehearing on the Department’s motion where the final decision or rehearing cannot be implemented within
90 days of the filing of the original request. The Appellant may appeal the Decision and Order to Circuit Court within

30 days of the receipt of the Decision and Order or, if a timely request for rehearing was made, within 30 days of the
receipt of the rehearing decision.






