STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2012-57653

Issue No.: 2009

Case No.: H

Hearing Date: eptember 25, 2012
County: Genesee-02

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong
HEARING DECISION

This matter is before the undersigned Admini strative Law Judge upon the Claimant’'s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrati ve hearing and appeal process. After due notice, anin
person hearing was commenc ed on from Genesee-02 County,

September 25, 2012
Michigan. Claimant, represent ed by Mfmm Fpersonally
appeared and testified. Participants on behalf of the D epartment of Human Services
(Department) included Eligibility Specialist-i

ISSUE

Whether the Department of Human Se rvices (the department) properly denied
Claimant’s application for Medical Assistance (MA-P) and Retro-MA?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On January 30, 2012, Claimant filed an application for MA-P and
Retro-MA benefits alleging disability.

(2) On March 12,2012, t he Medical Review Team (MRT) denied Claimant’s
application for MA -P and Retro-MA indicating that his non-sever e
impairment lacks duration of 12 months, 20 CFR 416.909.

(3) On April 6, 2012, the department caseworker sent Claimant notice that her
application was denied.

(4) OnJune 6, 2012, Claimant file d areques t for a hearing to contest the
department’s negative action.
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(5)

(6)

(7)

(10)

On July 18, 2012, the Stat e Hearing Review Team (SHRT) foun d
Claimant was not disabled and re tained the capacity to perform
light work. (Department Exhibit B, pp 1-2).

Claimant has a history of  a bad left hip, bad back , peripheral
vascular disease, arthritis, great  toe amputation, osteomyelitis,
uncontrolled diabetes and hypertension.

On January 7, 2012, Claimant was admitt ed to the hospital with
right great toe gangrene and foot cellulitis, uncontrolled diabetes,
hypertension and sepsis secondary to right foot injury. X-rays of
his bilateral lower extremity arterial revealed no flow in the first and
second digits of his ri ght lower ex tremity, suggesting severe small
vessel arterial occ lusive disease. X-rays of his right foot showed
resorption of the later al cortex of the proximal phala nx of the right
great toe consistent with os teomyelitis. In pre  parationf or
discharge, it was noted that Claim ant was unable to complete the
dressing changes himself due to range of motion issues. Claimant
needs home care to assist but does not have insurance. Claim ant
was discharged on January 16, 2012 with off loading shoe and a
standard walker for mobility. (Department Exhibit A, pp 10-148).

On January 11, 2012, while Claimant was in the hospital, h e
underwent a medical examination on  behalf of the department.
Current diagnoses were right grea t toe gangrene and foot cellulitis
with uncontrolled diabetes and hy  pertension. T he examining
physician noted Claimant ’s condition wa s stable. (Department
Exhibit A, pp 3-4).

On January 30, 2012, Claimant followed up with his vasc ular
surgeon f or a post surgical exam following a right great toe
amputation for cellulitis and gangrene on January 9, 2012. He had
an arterial Doppler documented whil e in the hospital that showed
normal ankle brachial indexes but 0 TBI on right foot (small vess el
disease). He was wearing off lo ading shoe and ambulating with a
walker. He was diagnosed wit h peripheral vascular disease and
was instructed to resume antibiotics and use Santyl to the area of
darker tissue. He was instructed to continue wearing his off loading
shoes. (Department Exhibit B, pp 4-5).

On February 8, 2012, Claim ant went to his vascular surgeon to
follow-up from his surgery on January 9, 2012. Claimant
complained of pain which was relie ved by taking Vicodin. He was
offered a skin graft, but Claimant has no insurance. Claimant was
to continue taking Vic odin, 1 or 2 tablets every 6 hours as needed.
(Department Exhibit B, pp 2-3).
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(11) Claimant is a 43 year old woman whos e birthday is F
- Claimant is 5’10 tall and weigh s 234 Ibs. Claiman
completed high school and has had some college courses.

(12) Claimant was appealing the denial of Social Sec  urity disabilit y
benefits at the time of the hearing.

CONCLUSIONS OF LAW

The Medic al Assistance (MA) program is  established by the Title XIX of the
Social Sec urity Act and is implemented by Title 42 of the Code of Fe deral
Regulations (CFR). The Department of Human Services (formerly known as the
Family Independence Agency) administers the MA program pursuant to MCL
400.10, et seq., and MCL 400.105. Department policies are found in the Bridges
Administrative Manua | (BAM), the Br idges Elig ibility Manual (BEM) and the
Reference Tables Manual (RFT).

Under the Medicaid (MA) program:
"Disability" is:

... the inability to do any subs tantial gainful activity
by reason of any medica Ily determinable physical or
mental impairment which can be expected to result in
death or which has lasted or can be expec ted to last
for a continuous period of not less than 12 months.

20 CFR 416.905.

When determining dis ability, the federal regul ations require several factors to be
considered, including: (1) the loca tion/duration/frequency/intensity of an
applicant’s pain; (2) the type/dosage/effectiveness/side effects of any medic ation
the applicant takes to relieve pain; (3) any treatment other than pain medic ation
that the applicant has received to relieve pain; and (4) the effect of the applicant’s
pain on his or her ability to do basic work activities. 20 CFR 416.929(c)(3). The
applicant’s pain must be assessed to determine the extent of his or her functional
limitations in light of the objective medical evid ence pres ented. 20 CF R
416.929(c)(94).

In determining whether you are disabled, we will consider all of your symptoms,
including pain, and the extent to whic h y our symptoms can reasonably be
accepted as consistent with objec tive medical evidence, and other evidence. 20
CFR 416.929(a). Pain or other symptoms may caus e a limitation of function

beyond that which can be determined on the basis of t he anatomical,
physiological or psy chological abnorma lities cons idered alone. 20 CF R
416.945(e).
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In evaluating the intensity and persistence of your sy mptoms, including pain, we
will consider all of the av  ailable evidence, including your medical history, the
medical signs and laboratory findings and statements about how your symptoms
affect you. We will then determine the extent to which yo ur alleged functional
limitations or restricti ons due to pai n or other symptom s can reasonably be
accepted as consistent with the medical signs and laboratory findings and ot her
evidence to decide how your  symptoms affect your ability to work. 20 CFR
416.929(a).

Since sym ptoms sometimes suggest a great er severity of impairment than can
be shown by objective medical evidenc e alone, we will carefully consider any
other information you may subm it about your symptoms. 20 CFR 416.929(c)(3).
Because s ymptoms such as pain, are s ubjective and difficult to quantify, any
symptom-related functional limitations and restrictions which you, your treating or
examining physician or psych  ologist, or other pe rsons report, which can
reasonably be accept ed as cons istent with the objective medical evidence and
other evidence, will be taken into account in reaching a conclusion as to whether
you are disabled. 20 CFR 416.929(c)(3).

We will consider all of the evidence pr esented, including information about y our
prior work record, your statements about your symptoms, evidence submitted by
your treating, exam  ining or consul  ting physician or psychologist, and
observations by our employees and other persons. 20 CFR 416.929(c)(3). Your
symptoms, including pain, will be determined to d iminish your capacity for basic
work activ ities to the extent that your alleged functional limitations and
restrictions due to symptoms, such  as pain, can reasonably be accepted as
consistent with the objective medica | evidence and other evidence. 20 CF R
416.929(c)(4).

In Claimant’s case, the ongoi ng pain in his lower extrem ities from his peripheral
artery disease and amputation, along with his  uncontrolled diabetes and
continued use of his walker in addition to t he other non-exertional symptoms he
describes are consis tent with the objective medi cal evidence presented.
Consequently, great weight and credibility must be given to his tes timony in this
regard.

When determining disab ility, the federal regulatio  ns require that several
considerations be analyzed in sequential or der. If disability can be ruled o ut at
any step, analysis of the next step is not required. These steps are:

1. Does the client perf orm S ubstantial Gainful Activity
(SGA)? If yes, the client is ineligible for MA. If no, the
analysis continues to Step 2. 20 CFR 416.920(b).

2. Doestheclienthave a  severe impairment that has
lasted or is expected to last 12 months or more or
result in death? If no, the cli entis ineligible for MA. If
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yes, the analys isc ontinuest oStep3. 20CF R
416.920(c).

3. Does the impairment appear on a special listing of
impairments or are the cli ent’s s ymptoms, signs, and
laboratory findings at least equi valent in severity to the
set of medical findings specified for the listed
impairment? If no, the analysis continues to Step 4. If
yes, MA is approved. 20 CFR 416.290(d).

4.  Can the client do the former work that he/she
performed within the last 15 year s? If yes, the client is
ineligible for MA. If no, the analysis continues to Step
5. 20 CFR 416.920(e).

5. Does the client have the Residual Functional Capacity
(RFC) to perform other work according to t he
guidelines set forth at 20 CFR 404, Subpart P,
Appendix 2, Sections  200.00-204.007 If yes, the
analysis ends and the client is ineligible for MA. If no,
MA is approved. 20 CFR 416.920(f).

Claimant has not been employed since 20 02; consequently, the analys is must
move to Step 2.

In this case, Claimant has presented the required medical data and evidence
necessary to support a finding t hat Claimant has significant phy sical limitations
upon his ability to perform basic work acti vities. Medical evidence has cle arly
established that Claimant has an impairment (or comb ination of impa irments)
that has more than a minimal effect on CI aimant’s work activities. See Social
Security Rulings 85-28, 88-13, and 82-63.

In the third step of the sequent ial consideration of a disa bility claim, the tri er of
fact must determine if the claimant’s impairment (or co mbination of impairments)
is listed in Appendix 1 of S ubpart P of 20 CFR, Part 404. This Administrativ e
Law J udge finds that Claim ant’s medical record will not sup port a finding that

Claimant’s impairment(s) is a “listed impairment” or equal to a listed impairment.
See Appendix 1 of Subpart P of 20 CFR, Part 404, Part A. Accordingly, Claimant
cannot be found to be disabled based up on medical evidence alone. 20 CFR
416.920(d).

In the fourth step of the sequent ial consideration of a disab ility claim, the tri er of
fact must determine if the claimant’s impairment(s) prevents Claimant from doing
past relevant work. 20 CFR 416.920(e). It is the finding of this Administrative
Law J udge, based upon the medical eviden ce and objective physical findings,
that Claim ant cannot return to his pas t relevant wo rk because the rigors of
working as a laborer on the assembly line are completely outside the scope of his
physical abilities given the medical evidence presented.

5
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In the fifth step of the sequential considerat ion of a disability claim, the trier of
fact must determine if the claimant’s impairment(s) prevents Claimant from doing
other work. 20 CFR 416.920(f). This  determination is based upo n the
Claimant’s:

(1)  residual functional capacity defined simply as
“‘what can you still do despite your limitations?”
20 CFR 416.945;

(2) age, education, and wo rk experience, 20 CF R

416.963-.965; and

(3) the kinds of work which existin s ignificant
numbers in the national economy whic  h the
claimant ¢ ould perform despite his/ her

limitations. 20 CFR 416.966.

See Felton v DSS 161 Mich. App 690, 696 (1987). Once Claimant reaches Step
5 in the sequential review proc ess, Claimant has already established a prima
facie case of disability . Richardson v Secretary of Health and Human Servic es,
735 F2d 962 (6 ™" Cir, 1984). At that point, the bur den of proof is on the state to
prove by substantial evidenc e that Claimant has the residual functional ca pacity
for substantial gainful activity.

After careful review of Claimant’s extensive m  edical rec ord and the
Administrative Law Judge’s personal interaction with Claimant at the hearing, this
Administrative Law J udge finds that Claimant’s exertional and non-exertional
impairments render Claimant unable to engage in a full range of even sedentary
work activities on a regular and conti  nuing basis. 20 CFR 404, Subpart P.
Appendix 11, Section 201. 00(h). See Social Sec urity Ruling 83-10; Wilson v
Heckler, 743 F2d 216 (1986). The department has failed to provide voc ational
evidence which establishes that Claimant has the residual functional capacity for
substantial gainful ac tivity and that, given Claimant’s age, education, and work
experience, there are a signific ant num bers of jobs int he national economy
which Claimant could perfo  rm despite his limitations . Accordingly, this
Administrative Law Judge concludes that Claimant is disabled for purposes of the
MA program. Consequently, the department ’s denial of his January 30, 2012
MA/Retro-MA application cannot be upheld.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and
conclusions of law, deci des the department erred in determining Claimant is not
currently disabled for MA/Retro-MA eligibility purposes.
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Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The department shall proces s Claimant’s January 30, 2012
MA/Retro-MA applic ation, and shall award him all th e benefits he
may be entitled to receive, as  long as he meets the remaining
financial and non-financial eligibility factors.

2. The depar tment shall review Cla imant’s medical condition for
improvement in October, 2014, unless his Social Securit y
Administration disability status is approved by that time.

3. The depar tment shall obtain updated medical evidence from
Claimant’s treating physicians, physical therapists, pain clinic notes,
etc. regarding his ¢ ontinued treatment, progress and prognosis at
review.

Is/
Vicki L. Armstrong
Administrative Law Judge
for Maura D. Corrigan, Director
Department of Human Services

Date Signed: October 11, 2012

Date Mailed: October 11, 2012

NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party wit hin 30 day s of the mailing
date of this Decision and Order. Admi nistrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the mailing of the Decision and Order or, if a timely r equest for rehearing was
made, within 30 days of the receipt date of the rehearing decision.

VLA/las

CC:






