STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P. O. Box 30763, Lansing, Ml 48909
(877) 833-0870; Fax (517) 334-9505

IN THE MATTER OF
Docket No. 2012-56334 CMH

I Case No. S
ppellan

DECISION AND ORDE

This matter is before the undersigned Administ rative Law Judge pursuant to MCL 400. 9 upon
the Appellant's request for a hearing.

After due notice, a hearing was held on m FBenn, Appellant’s
F appeared and testified on A ppellants benalr. Appellant also appeared and provided

estmony.

Fair Hearing Offi cer, Clinton-Eaton-Ingham Communi ty Mental Health Authority
epartment), represent ed the CMH. Supervisor, Life Cons ultation;
Case Manager , Life Cons ultation; an , Senior Developmental
Inician, appeared as witnesses for the Department.

Did CMH properly determine the Appellant was not eligible for CMH services?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, mate rial and substantial ev idence
on the whole record, finds as material fact:

1. The Appellant is a_ born_. (Exhibit D, p 1).

2. Clinton-Eaton-Ingham CMH is responsible for providing Medicaid-cov ered
services to eligible recipients in its service area.

3. The Appellant has been diagnosed with Dementia NOS; Attention Deficit
Disorder; Bipolar Disorder, mixed type; Chronic Pain Disorder with psychological
components; and Personality Diso rder with borderline featur es. (Exhibit A, p 7;

Testimony).

4.  The Aiiellant is beini prescribed the medications ||| GGG

(Exhibit D, p 5).
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5.

10.

11.

12.

13.

Appellant lives with hi s adoptiv e parents and adoptive siblings ina hom e in
B . b 1)

Appellant dropped out of school in the -grade but wishes to obtain his GED.
Appellant was receiving spec ial education services while in school. (Exhibit D, p
3)

Appellant was released from jail in _ after being charged with attempted
assault on a police officer and domestic violence. (Exhibit D, p 3; Testimony)

Appellant has a _ (q who lives with he r- Appellant has
supervised visitation one day per week. (Exhibit D, p 1)

Appellant reported that he was in a bus accident at age which resulted in soft,
deep, and lumbar strain, leg discrepancy and a migraine. Appellant reported that
since the accident he has been diagno sed with PTSD, kidney, liver, hip,
shoulder, and neck problems. Appellant reports that he is in chronic pain s ince
the accident. Appellant’s nerve  damage and leg discrepancy makes mobility
difficult. Appellant uses a cane and occasionally a wheel chair. (Exhibit D, p 2)

CI|n|C|an pe!ormed an e||g|!|||!y assess en!
concluded th at Appe llant did n ot meet

Following the assess ment, m [
the eligibility criteria to receive - D services because he did not meet the

Michigan Mental Health Code definit  ion of a person with a developmental

disability. Specifica lly, — found that Appellant only had a su bstantial
functional limitation in the area of mobility. (Exhibit D, p 11)

Onm CMH sent Appellant an Adequate Notice for Denial of Service,
explaining why his request fo r services had been denied. (Exhibit E, pp 1- 2). In

response, Appellant’s requested that a se cond opinion assessment be

conducted. (Exhibit F)
a CM H Certified Rehabil itation Couns elor,

comp|ele! a second assessmenl !Exhib it H, pp 1-18). Following that
assessment, % also concluded that Appellant did not m eet the eligibility
criteria to receive -CSDD services.ﬂ noted:

Based on review of available clinical d ocuments, clin ical
interview, history and ICAP re sults, has a co ndition
that is attributable to a mental or physical impairment that
manifested before age 22. Givent hat many of the clinica |
factors that - experiences may be removed through
appropriate treatment, such as substance abuse treatment,
following physician orders an d taking medications as
prescribed, it is not likely t  hat the condition will cont inue
indefinitely. - does not have subs tantial functional
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limitations in th efollo wingarea s: self care,
receptive/expressive language, learning, mobility, capacit
for independent living, or economic self-sufficiency.

does have substantial function al limitations in the following
areas: self direction.” (Exhibit H, p 12)

14.  On F the CMH sent an Adeq uate Notice of Action to the Appellant
indicating he was no t eligib le for CMH services. The CMH n  otice ind icated:
“Specifically the second opinion evaluation concurred with the original
assessment that* does not have substantial limitation in three
areas.” (Exhibit I).

15.  The Appellant's Request for Hear ing was received by the Mic  higan
Administrative Hearing System on* (Exhibit 1).

CONCLUSIONS OF LAW

The Medical Assistance Program is established pursuant to Title XIX of the Social Security Act
and is implemented by Title 42 of the Code of Federal Regulations (CFR). It is administered in
accordance with state statute, the Social Welf are Act, the Administrative Code, and the State
Plan under Title XIX of the Social Security Act Medical Assistance Program.

Title XIX of the Social Sec urity Act, enacted in 1965, authorizes
Federal gr ants to States for m edical assistance to low-income
persons who are age 65 or over, b lind, disabled, or members of
families with depend ent children or qualifie d pregnant women or
children. The program is jointly financed by the Federal and State
governments and administered by States. Within broad Federal
rules, each State decides eligib le groups, types and range of
services, payment levels for services, and administrative and
operating procedures. Payments for services are made directly by
the State to the individuals or entities that furnish the services.

42 CFR 430.0

The State plan is a comprehensive written statement submitted by
the agenc y describing the natur e and scope of its Medicaid
program and giving assurance t hat it will be adm inistered in

conformity with the specific r equirements of title XIX, the
regulations in this Chapter IV, and ot her applic able official
issuances of the Department. The State plan contains  all

information necessary for CMS to determine whether the plan ¢ an
be approved to serve as a basis for Federal financial participation
(FFP) in the State program.

42 CFR 430.10
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Section 1915(b) of the Social Security Act provides:

The Secretary, to the extent she finds it to be cost-effective and
efficient and not inconsistent with the purposes of this subchapter ,
may waive such requirements of se ction 1396a of this title (other
than subsection (s) of this se ction) (other than sections
1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) of this title insofar as
it requires provision of the care and servic es described in section
1396d(a)(2)(C) of this title) as may be necessary for a State...

The State of Michiga n has opte d to simultaneous ly utilize the a uthorities of the 1915(b) and
1915(c) programs to provide a ¢ ontinuum of serv ices to disabled and/or elde rly populations.
Under approval from the Centers for Medicare and Medicaid Services (CMS) the Department
of Community Hea Ith (MDCH) operates a sect ions 1915(b) and 1915(c) Medica id Managed
Specialty Services waiver. Clinton-Eaton-Ingham County CMH contract s with the Michigan
Department of Community Health to provide s pecialty mental health servic es, including DD
services. Services are provided by CM H purs uant to its contract obligations with the
Department and in accordance with the federal waiver.

Medicaid beneficiaries are only entitled to m edically necessary Medicaid cov ered services for
which they are eligible.

The CMH Representative indic ated that the  Michigan Mental Health Code definition of
developmental disability was utilized by CMH to determine Appellant was not eligib le for CMH
services. That definition provides, in pertinent part:

(21) “Developmental disability" means either of the following:

(a) If applied to an individual olde rthan 5y ears of ag e, a severe,
chronic condition that meets all of the following requirements:

(i) Is attributable to a mental or physical im  pairment or a
combination of mental and physical impairments.

(i) Is manifested before the individual is 22 years old.

(i) Is likely to continue indefinitely.

(iv) Results in substantial functional limitations in 3 or more of the
following areas of maijor life activity:

(A) Self-care.

(B) Receptive and expressive language.
(C) Learning.

(D) Mobility.

(E) Self-direction.

(F) Capacity for independent living.
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(G) Economic self-sufficiency.

(v) Reflects the individual's need for a combination and sequence of
special, interdisciplinary, or ~ generic care, treatment, or other
services that are of lifelong or extended duration and are
individually planned and coordinated.

MCL 330.1100a

The CMH representative also indi cated that they relied on the CMHA-CEI Operating Guideline
9.1.2, Operational Definition of Developmental Dis ability, to reach their decision. That
Guideline provides, in pertinent part:

For purposes of elig ibility, CSDD uses the follo wing d efinitions for
adaptive functioning areas as specified in the Mental Health Code:

A) Self Care: Individual needs si gnificant (substantial) assistance
in the areas of eating, toileti ng, bathing, grooming, dressing,
transferring, ambulation, and assi stance with self administered
medication.

B) Receptive/ Expressive Language: Ability to comprehend and
express information through sy mbolic behaviors (spoken word,
written word, sign language, gr aphic symbols) or non-symbolic
behaviors (facial expression, body movement, touch, gesture)

C) Learning: Cognitive abilities and skills r elated to learning at
school or through other settings  which allows one to acquire
functional skills for independent living.

D) Mobility: Ability to travel in  the community in order to obtain
services from community businesses, public facilities and
churches or synagogues.

E) Self-Direction: Skills relat ed to making ¢ hoices, learning and
following a schedule. The ability to in itiate activities appropriate
to the setti ng and condition includi ng seeking assistance when
needed.

F) Capacity for Independent Liv ing: Skills related to functioning
safely within a home and nearby neighborhood and being a ble
to communicate needs for assistance wit  hin the home and
community setting. This area is not considered for children
under 18 years of age.

G) Economic Self-Sufficiency: Ability to support oneself through
gainful em ployment or having income through a trust, annuity,
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pension or entittement program such that the individual may
choose not to work and maintain a basic standard of living. An
individual enrolled in a full time school or training program would
be considered economically self sufficient. This area is not
considered for children under 18 years of age.

(Exhibit C, p 3)

for two and one-half years. testified that she condu cted the initial assess ment of
Appellant and determined that he did not qualify for services. — determined that the
only substantial functional limitation Appellant had was in the a rea of mo bility. _

made the following determinations in her assessment:

mDevelopmental Dis ability Clinician for CMH, test ified that she is a Lic ensed
asters Social Worker (LMSWi and has been work ing in the area of developmental disability

A) Self Care: does not qualify for self-care. He reports that
he is able to groom, toilet, eating (sic), dress, transfer, and
ambulate independently.

B) Receptive/ Expressive Language: does not qualify for
receptive/expressive language. Wm reports that he
participated in speech services as a child, he does not currently
have any language deficiency. He is able to communicate his
wants and needs verbally, (through) non-symbiotic behaviors, or

through written communication.

C) Learning: does not qualify for learning. His m ost recent
neuropsychological evaluation placed his full scale 1Q at 80.
This is a low average 1Q, but does not affect his ability to learn
or develop functional skills for independent living.

D) Mobility: does qualify for mobility. He requires assistive
devices (braces, cane and wheel chair) to ambulate in the
community. * reports that he does have a drivers license,
but was advised not to drive.

E) Self-Direction: does not qualify for self-direction. Due to
his depression an SD, he has a lack of motivation; however,
he is able to seek ass istance when needed. He is able to take
his medication as prescribed, understand when he needst o
seek medical attention, and make medical appointments.
has had several jobs in the past and was able to follow a
schedule; however, his physical limit ations affected his ability to
maintain employment.

F) Capacity for Independent Living: ' does not qualify for
r

capacity for independent living. eports to have lived in
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his own apartment with his ex-f  iancé a nd his child prior to

ending their relationship. substance use and depression
make it difficult for o function; however, he is able to

communicate his needs for assistance.

G) Economic Self-Sufficiency: does not qualify for economic
self-sufficiency. reports that he rec eives SSI and does
not have a payee or guardian. He reports that his mother and
ex-girlfriend would assist him in managing his finances.

(Exhibit D, pp 11-12)

m Senior Developmental Disability Clinician testified that he has a Masters Degree
In Rehabllitation Counseling and has worked in the developm ental disability field for 23 years.
m testified that he conducted the Second Opinion assessment of Appellant on July 14,
and also concluded that Appellant was not eligible for services . *testified that
the only s ubstantial functional li mitation Appellant had was int he area of seli-direction. .
als o testified that A ppellant did not meet  the Mental Health Code definition of
evelopmental disability becaus e it was not lik ely that Appellant’s ¢ ondition would continue
indefinitely. iexplained in his ass essment, “Given that many of the clinical factors
tha experiences may be removed t hrough appropriate treatment, such as substance

abuse treatment, following physici an order s and taking medicat ions as prescribed, it is not
likely that the condition will continue indefinitely.” (Exhibit H, p 12).

made the following determinations in his assessment regarding substantial
unctional limitations in the areas of major life activities:

A) Self Care: - does not qualify for self-care. He reports that
he is able to groom, toilet, ea t, dress, transfer, and ambulate
independently. He does have some limitations in this area, but
the limitations are not substantial.

B) Receptive/ Expressive Language: does not qualify for
receptive/expressive language. While he has some limitations
in word choice, he is functionally literate and reports being able
to speak and be understood.

C) Learning: does not qualify for learning. While has
received s pecial education serv ices, the actual services were
limited to being able to use a calculator and extra time for
completing assignments.  |JjjJJj reports beingr  eady to
complete his GED, as soon as various administrative and
transportation barriers are taken care of.

D) Mobility: - doe s not qualify for mobility. He requires

assistive devices (braces, cane, and wheel chair) to ambulate in
the community, but has those devi ces available. He relies on
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his mother to drive him to various places, as he was advised not
to drive, but this limitation is du e to his choice of residence. If

liv ed in an area with more accessible public
ransportation he reports being able to use that service.
currently has limits, but not substantial limits.

E) Self-Direction: does qualify for self-direction. has
substantial problems with setting and following a schedule. He
also has substantial limitations in the area of making ju dgments
about his environment, following medical advice and making
judgments about social and interpersonal relations hips. He is
currently using a pay ee for hi s SSI benefits, and his money
management skills are unknown at this time.

F) Capacity for Independent Living: does not qualify for
capacity for independent living. as the functional sk ills
to live in his current setting with his current natural supports. He
has lived independently inth e past, with natural supports,
limited by his problems with self direction. reports having
the sKills to live inde pendently again, given supports for making

decisions.

G) Economic Self-Sufficiency: H does not qualify for economic
self sufficiency. “Van Is mother report that
receives SS| and food stamps. They hav e applied for housing
forq in various subsidized apartments in the Lansing metro
area. His current income is sufficient to support him in his
current environment and with su pports from his mother he has
engaged in good planning for liv  ing independently when the
additional financial supports are available.

(Exhibit H, pp 11-12)

* testified that he recommended that A ppellant continu e treatment for his physical
condition, seek ass istance with taking his medications as pr escribed, and attend substance
abuse counseling. opined that if Appellant followed those recommendations, it
would help Appellant address his issues. Finally, Htestified that h e wants Appellant
to get the help that he needs and that he would assist Appellant and his mother in linking them
with services providers that can provide this assistance.

m Appellant's mother, testified that she has exhausted every possible
avenue to get help for ellant and that every organiz ation she has approached for help has
referred her to CMH. testified that Appella nt was recently involv ed with
the Courts in and that the psychologist who assess ed Appellant there
recommended that Appellant be put into a day program. With r egard to * opinion

that Appellant’s condition will improve, &tesﬁﬂed that she does nhot b elieve
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it. M indicated that Appellant was recently prescribed a shower seat (Exhibit
2) and that she hopes that this w ill demonstrate that Appellant has a s ubstantial limitation in
the area of self-care. m pointed out that Ap pellant was always in specia |
education when he was In school and that both of Appellant’s birth parents were mentally ill.
Appellant, _ testified that he has had a long running learning disabilit vy
and that he was always In special educat ion c lasses when he was in  sc hool. Appellant

testified that he received tutors for speech and math and to help him gener ally with his school
work. Appellant indicated that he cannot drive.

Based on the competent and m aterial evidence on the whole record, the Appellant failedt o
prove, by a preponderance of the evidenc e, that he metthe Mental Health Code eligibilit y
requirements for developmental disability. As indicated above, Appellant was assessed by two
qualified professionals who bot h determined that Appellant did not have a su bstantial
functional limitation in at least three areas of major life activities. In fact, both_ and
determined that Appell ant only had a subst antial functional limitation in one area.
also concluded that Appellant's  condition was likely no t indefinite and should
improve with proper treatment. While Appellant did present evidence that he rece ntly was
prescribed a chair for the shower, this alone does not amount to signific ant or substantial
assistance in the area of bathing. Appellant can still bath hi mself, he just needs a chair to sit
on so that he is more stable int he shower. T he CMH’s denial of Appellant’s eligibility as a
person with a developmental disability was proper.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of law,
decides that:

The Appellant did not m eet the Mental Health Code eligibility requirements for services
provided by CMH for persons with a developmental disability.

IT IS THEREFORE ORDERED that:

The CMH’s eligibility denial decision is AFFIRMED.

I el

=

Robert J. Meade
Administrative Law Judge
for Olga Dazzo, Director
Michigan Department of Community Health
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*kk NOTICE *kk
The Michigan Administrative Hearing System may order a rehearing on either its own motion or at the request of
a party withi n 30 day s of the m ailing date of this Decision and Order. T he Michigan A dministrative Hearing
System will not orde r a re hearing on th e Department’s motion where the final decision or rehea ring cannot be
implemented within 90 days of the filing of the original request. The Appellant may appeal the Decision and Order
to Circuit Court within 30 days of the receipt of the Decision and Order or, if a timely re quest for re hearing was
made, within 30 days of the receipt of the rehearing decision.
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