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HEARING DECISION

This matter is before the undersigned Admini strative Law Judge upon the Claimant’s
request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,
which gov ern the administrative hearing a nd appeal process. After due notice, a
telephone hearing was commenced on July 10, 2012, from Lansing, Michigan.
Claimant personally appeared and testified. Participants on behalf of the Department of
Human Services (Department) included Eligibility Specialist

During the hearing, Claimant wa ived the time period for the i ssuance of this decision in
order to allow for the submission of addi tional medical evidence. The new evidenc e
was forwarded to the State Hearing Review Team (SHRT) for consideration. On
September 14, 2012, t he SHRT found Claimant was not disabled. This matter is now
before the undersigned for a final decision.

ISSUE

Whether the Department of Human Se rvices (the department) properly denied
Claimant’s application for Medical Ass istance (MA-P), Retro-MA and State Dis ability
Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  OnJanuary 20, 2012, Claimant filed an applic ation f or MA-P/Retro-MA
and SDA benefits alleging disability.

(2) On March 22, 2012, t he Medical Review Team (MRT) denied Claimant’s
application for MA-P and Retro-MA indicating that the non severe
impairment lacks duration of 12 months pursuantto 20 CFR 416.909.
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SDA was denied per BEM 261, physical or mental impairment does
not prevent employment for 90 days or more.

(83) On March 29, 2012, the depar  tment caseworker sent Claimant
notice that his application was denied.

(4) On April 16, 2012, Claimant f iled a request for a hearing to contes t
the department’s negative action.

(5) On June 4, 2012, the State Hearing Rev iew Team ( SHRT) found
Claimant was not disabled. (Department Exhibit B, pp 1-2).

(6) Claimant has a history of epilepsy and a left shoulder fracture.

(7) Claimantis a 27 yearold m an whose birthday is m
Claimant is 5’8" tall and weighs 155 Ibs. CI aimant completed hig
school plus one year of college.

(8) Claimant had applied for Social Security disability benefits at the
time of the hearing.

CONCLUSIONS OF LAW

The Medic al Ass istance (MA) program is  established by Subc hapter XIX of
Chapter 7 of The Public Health & Welfare Act, 42 USC 1397, and is administered
by the Department, (DHS or de partment), pursuant to MCL 400.10 et seq. and
MCL 400.105. Department policies are found in the Bridges Administrativ e
Manual (BAM), the Bridges Eligibility M anual (BEM), and the Re ference Tables
Manual (RFT).

Disability is defined as the inability to do any substantial gainful activity by reason
of any medically determi nable physical or mental impairment which can be
expected to result in death or which has lasted or can be expected to last for a
continuous period of not less than 12 mont hs. 20 CF R 416.905(a). The person
claiming a physical or mental disability has the burden to establish it through the
use of competent medical evidence from qualified medical sources such as his or
her medic al history, clinical/laboratory findings, diagnosis/prescribed treatment,
prognosis for recovery and/or medical as sessment of ability to do work-related
activities o r ability to reason and make  appropriate mental adjustments, if a
mental dis ability is alleged. 20 CRF 413.913. Anindividual’s subjective pain
complaints are not, in and of themselves , sufficient to establis h disability. 20
CFR 416. 908; 20 CFR 416.929(a) . Similarly, conc lusory statements by a
physician or mental health pr ofessional that an indiv idual is dis abled or blind,
absent supporting medical evidence, is insufficient to establish disability. 20 CFR
416.927.
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When determining dis ability, the federal regul ations require several factors to be
considered including: (1) the loca tion/duration/frequency/intensity of an
applicant’s pain; (2) the type/dosage/effect iveness/side effects of any medication
the applicant takes to relieve pain; (3) any treatment other t han pain medic ation
that the applic ant has received to relie  ve pain; and, (4) the effect of the
applicant’s pain on his or her ability to do basic  work activities. 20 CF R
416.929(c)(3). The applicant’s pain must be assessed to determine the extent of
his or her functional limitat  ion(s) in light of the objective medical evidence
presented. 20 CFR 416.929(c)(2).

In order to determine whether or not an individual is di sabled, federal regulations
require a five-step sequential evaluat ion proces s be utilized. 20 CF R
416.920(a)(1). The five-step analysis require s the trier of fact to consider an
individual’s current work activity; the se verity of the impair ment(s) both in
duration and whether it meets or equals a listed im pairment in Appendix 1;
residual functional capacity to determine whether an individual c an perform past
relevant work; and residual functional capacity along with vocational factors (e.g.,
age, education, and work experience) to det ermine if an indiv idual can adjust to
other work. 20 CFR 416.920(a)(4); 20 CFR 416.945.

If an individual is found disabled, or not disabled, at any step, a determination or
decision is made with no need to eval uate subsequent steps. 20 CFR
416.920(a)(4). If a determination cannot be made that an indivi dual is dis abled,
or not dis abled, at a par ticular step, the next st ep is required. 20 CF R
416.920(a)(4). If an impairment does not meet or equal a listed impairment, an
individual’s residual functional capacity is assessed before moving from Step 3 to
Step 4. 20 CFR 416.920(a)(4); 20 CFR 416.945. Residual functional capacity is
the most an indiv idual can do despite  the limitations based on all relevant
evidence. 20 CFR 945(a)(1). Anindi vidual’s residual f unctional capacity
assessment is evaluated at both Steps 4  and 5. 20 CFR 416.920(a)(4). In
determining disability, an individual’'s functional capacity to perform basic work
activities is evaluated and if found that the individual has the ability to perform
basic work activities without significant limi tation, disability will not be found. 20
CFR 416.994(b)(1)(iv). In gen eral, the individual has the responsibility to prove
disability. 20 CF R 416.912(a). An impairment or combination of impairments is
not severe if it does not signi ficantly limit an individual’s physical or mental ability
to do basic work activities. 20 CF R 416.921(a). The indiv idual has the
responsibility to provide ev idence of prio r work exper ience; e fforts to work; and
any other factor showing how the impairme nt affects the ability to work. 20 CFR
416.912(c)(3)(5)(6).

As outlined above, the first step looks at the individual’s current work activity. In
the record presented, Claimant is not inv olved in subst antial gainful activ ity and
testified that he has not wo rked since 2005. Therefor e, he is not disqualified
from receiving disability benefits under Step 1.
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The severity of the individual’s alleged impairment(s) is considered under Step 2.
The individual bears the bur den to present sufficient obj ective medical evidence
to substantiate the alleged disabling impa irments. In order to be considered
disabled f or MA purposes, the impairment must be sev ere. 20CF R
916.920(a)(4)(ii); 20 CFR 916.920(b). An impairment, or combination of
impairments, is severe if it significantly limits an individual’s physical or mental
ability to do basic  work activities  regardless of age, educat ion and work
experience. 20 CFR 916.920(a)(4)(ii); 20 CFR 916.920(c). Basic work activities
means the abilities and apt  itudes neces sary to do most jobs. 20 CF R
916.921(b). Examples include:

1. Physical functions such as walk ing, standing,
sitting, lifting, pushing, pulling, reaching,
carrying, or handling;

2. Capacities for seeing, hearing, and speaking;

3. Understanding, carrying out, and remembering
simple instructions;

4. Use of judgment;

5. Responding appropriately to supervision, co-
workers and usual work situations; and

6. Dealing with changes in a routine work setting.
Id.

The second step allows for dis missal of a dis ability claim obviously lackingi n
medical merit. Higgs v Bowen, 880 F2d 860, 862 (CA 6, 1988). The sev erity
requirement may still be employ ed as an a dministrative convenie nce to screen
out claims that are totally groundless solely from a medical standpoint. /d. at 863
citing Farris v Sec of Health and Human Services, 773 F2d 85, 90 n.1 (CA 6,
1985). An impairment qualifie s as non-severe only if, re gardless of a claimant’s
age, educ ation, or work experience, the impairment would not affect the
claimant’s ability to work. Salmi v Sec of Health and Human Services, 774 F2d
685, 692 (CA 6, 1985).

In the present case, Claimant  alleges disability due to epilepsy and a left
shoulder fracture.

On August 29, 2011, Claimant was evaluat ed by his neurologist for follow-up of

his epilepsy. Claimant was initially seen between 2006 and 2008 becaus e of a
presumptive diagnosis of fo cal epilepsy of left hemis pheric origin. He was last
seen in 2008. He returned with numerous seizure rec urrences. He was init ially
treated with Carbatrol, but because he c ontinued t o have seizures on that
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medication, Topamax was added to his regim en in 2008. He stated that in early
2009, following his last visi t, he discontinued both medica tions on his own. He
stated that he did t hat without the direction of a physician because of difficulties
concentrating while on the medications.  This resulted in numerous seizures in
2009, a few in 2010 (during 2010 he had a 9-month period without seizures), and
he has had several seizures s o farin 2011. At present, he was not on any
medication. The neurologist spent 20 minutes counseling Claimant regarding his
epilepsy and uncontrolled seizures and warn ing him that lack of compliance with
his medic ations has been link ed to more in juries related to seizures and an
increased risk of dying.

On December 13, 2011, Claimant was ev aluated by his neurologist for follow-up
of his epilepsy. Claimant was last seen on 8/29/11 because of a presum ptive
diagnosis of focal epilepsy of the left hemisphere. At that time, he was started on
antiepileptic therapy with a trial of Trileptal. According to Claimant, this was
going to be too expensive, so he never started it. He then had a generalized
motor seizure on 10/29/11, which resulted in an injury to his left shoulder. Since
then, he has had 2 s houlder surgeries. At that time, Keppra was started by the
emergency room. He took the Keppra up until 12/11/11, when he ran out and he
suffered a breakthrough seizure at thatti me and was restarted on Keppra last
night. While he was taking Keppra, he had no seiz ures and he tolerated it
without any significant side effects. He is now taking pain medications including
Percocet and Aleve. He stopped the Vico din due to complaints of dizziness. At
his last visit, an EEG and an MRI were or dered. However, he was a no-show for
the appointments. In summary, Claimant presumptively suffers from a diagnosis
of focal epilepsy and has been quite noncomp liant with medications over the last
several years.

On January 27, 2012, Claimant saw his  orthopedist for follow-up 2 %2 months
after his last treatment for recurrent left shoulder dislocation. He reported that his
shoulder was doing much better. He had been going to physical therapy 3 times
a week, and had increased soreness whic h was resolving. Overall, he reported
feeling that he was improvi ng and there had been no re current dislocations. X-
rays showed his 3-part proximal fractu re was completely healed wit hout
deformity. On examination, he had a fu lly stable shoulder and it was normally
located. Physical therapy was ¢ ontinued and he was instruct ed to increase use
as tolerated.

As previously noted, Claim ant bears the burden to pres ent sufficient objective
medical ev idence to substantiate the a lleged disa bling impai rment(s). In the

present case, Claimant testified that he had epilepsy and a left shoulder fracture.
While the medical evidence showed Claimant does have epilepsy, it also shows
that if Claimant remains compliant wit h his epilepsy medications, he does not

have seizures, and that itis only when he stops taking his medications against
medical advice, that he has seiz ures. His neurologist had also s cheduled him a
follow-up MRI and EMG which he failed to att end. In addition, Claimant told his
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orthopedic surgeon back in January, 2012, that his shoulder was doing muc h
better and the x-rays showed a completely healed shoulder.

Therefore, based on the la ck of objective medical ev idence that the alleged
impairment(s) are severe enou gh to reach t he criteria and definition of disability,
Claimant is denied at step 2  for lack of a severe im  pairment and no further
analysis is required.

The department’s Bridges Eligibility Manual contai ns the following polic y
statements and instructions for casewo  rkers regarding the  State Disabilit y
Assistance program: to receive State Disab ility Assis tance, a person must be
disabled, caring for a disabled person or age 65 or older. BEM, Item 261, p 1.
Because Claimant does not meet the definition of disabled under the MA-P
program and because the evidence of record does not establish that Claimant is
unable to work for a period exceeding 90 days, Claimant does not meet the
disability criteria for State Disability Assistance benéefits either.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and
conclusions of law, finds the Claimant not disabled for purposes of the MA-P and
SDA benefit programs.

Accordingly, it is ORDERED:

The Department’s determination is AFFIRMED.

s/

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: September 27, 2012

Date Mailed: September 27, 2012

NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party wit hin 30 day s of the mailing
date of this Decision and Order. Admi nistrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.
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The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the mailing of the Decision and Order or, if a timely r equest for rehearing was
made, within 30 days of the mailing date of the rehearing decision.

VLA/las

CC:






