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ADMINISTRATIVE LAW JUDGE: Colleen M. Mamelka

HEARING DECISION

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400. 9
and MCL 400.37 upon the Claimant ’s request for a hearing. After due notice, a

telephone hearing was conducted fr om Detroit, Michigan on Thursday, June 14, 2012.
The Claim ant appeared andt  estified. # appeared on behalf of the

Department of Human Services (“Department’).

ISSUE

Whether the Department proper ly determined that the Claimant was not disabled for
purposes of the Medical Assistance (“MA-P”) benefit program?

FINDINGS OF FACT

The Administrative Law Judge, based on t he competent, material, and substantial
evidence on the whole record, finds as material fact:

1. The Claimant submitt ed an application for public assistance seeking MA-P
benefits, retroactive to November 2011, on February 9, 2012.

2. On March 21, 2012, the Medical Revi ew Team (“MRT”) found the Claimant not
disabled. (Exhibit 1, pp. 2, 3)

3. The Department notified the Claimant of the MRT determination.

4. On or about March 30, 2012, the Depar  tment received the Claimant’s timely
written request for hearing. (Exhibit 2)
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5. On May 23, 2012, the State Hearing Re view Team (“SHRT”) found the Claimant
not disabled. (Exhibit 3)

6. The Claimant alleged physical disabling impairments due to breast cancer, fibroid
tumors, endometriosis, and liver mass.

7. The Claimant has not alleged any mental disabling impairment(s).

8. At the time of hearing, the Claimant was . years old with a _ birth
date; was 5’67%” in height; and weighed approximately 190 pounds.

9. The Claimant is a high school graduat e with some c ollege and an employment

history as a cashier and certified nursing assistant.

10.  The Claimant’s impairments have lasted, or are expected to last, continuously for
a period of 12 months or longer.

CONCLUSIONS OF LAW

The Medical Assistance program is established by Subchapter XIX of Chapter 7 of The
Public Health & Welfare Act, 42 USC 1397, and is administered by the Department of
Human Services, formerly known as the  Family Independenc e Agency, pursuant to

MCL 400.10 et seq. and MCL 400.105. Department po licies are found in the Bridge s
Administrative Manual ("BAM”), the Bridges Elig ibility Manual (“BEM”), and the Bridges

Reference Tables (“RFT”).

Disability is defined as the inability to do any substantial gainful activity by reason of any
medically determinable phys ical or mental im pairment which can be expected to result
in death or which has lasted or can be expect ed to last for a continuous period of not
less than 12 months. 20 CFR 416.905(a). The person claimi ng a physical or mental
disability has the burden to esta blish it through the us e of competent medical evidenc e
from qualified medical sources such as his  or her medical history, clinical/laboratory
findings, diagnosis/prescri bed treatment, prognosis for recovery and/or medical
assessment of ability to do work-related ac tivities o r ability to reason and make
appropriate mental adjustments, i f a mental disab ility is alleged. 20 CFR 416 .913. An
individual’'s subjective pain com plaints ar e not, in and of themselves, sufficient to
establish disab ility. 20 CF R 416.908;2 0 CFR 4 16.929(a). Similarly, conclusor y
statements by a physician or mental health professional that an individual is disabled or
blind, absent supporting medical evidence, is insufficient to establish disability. 20 CFR
416.927.
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When determining disability, t he federal regulations require several factors to be
considered including: (1) the location/du  ration/frequency/intensity of an applicant’s
pain; (2) the type/dosage/effectiveness/side effects of any medication the applica nt
takes to relieve pain; (3) any treatment other than pain medication that the applicant has
received to relieve pain; and (4) the effect of the applicant’s pain on his or her ability to
do basic work activities. 20 CFR 416.929(c)(3). The applicant’s pain must be assessed
to determi ne the ext ent of his or her functi onal limitation(s) in light of the objective
medical evidence presented. 20 CFR 416.929(c)(2).

In order to determine whether or not an individual is disabled, federal regulations require
a five-step sequential evaluation process be utilized. 20 CFR 416.920(a)(1). The five-
step analy sis requires the trier of fact to cons ider an individual’s current work activit vy;
the severity of the impairment(s) both in duration and whether it meets or equals a listed
impairment in Appendix 1; residual functional capacity to det ermine whether an
individual can perform past relev ant work; and residual functional capacity along with
vocational factors (i .e. age, education, and work experienc €) to determine if an
individual can adjust to other work. 20 CFR 416.920(a)(4); 20 CFR 416.945.

If an individual is found disabled, or not disabled, at any step, a determination or
decision is made with no need evaluate subsequent steps. 20 CFR 416.920(a)(4). If a
determination cannot be made that an individual is disabl ed, or not disabled, at a
particular step, the next step is required. 20 CFR 416.920(a)(4). If an impairment does
not meet or equal a listed impairment, an indi  vidual’s residual functional capacity is
assessed before moving from step three to step four. 20 CFR 416.920(a)(4); 20 CFR
416.945. Residual f unctional capacity is the most an indiv idual can do despite the
limitations based on all rele vant evidence. 20 CFR 416.945(a)(1). An individual's
residual functional capacity ass essment is ev aluated at both steps four and five. 20
CFR 41 6.920(a)(4). In determinin g disa bility, an in dividual’'s functiona | ¢ apacity to
perform basic work ac tivities is evaluated and if found that the individual has the ability
to perform basic work activities without significant limitation, di sability will not be found.
20 CFR 416.994(b)(1)(iv). In  general, the indiv idual has the responsibility to prove
disability. 20 CFR 4 16.912(a). An impair ment or combi nation of impairments is n ot
severe if it does not signific antly limit an i ndividual's physical or m ental ability to do
basic work activities. 20 CFR 416.921(a ). The individual ha s the resp onsibility t o
provide evidence of prior work experience; e fforts to work; and any other factor showing
how the impairment affects the ability to work. 20 CFR 416.912(c)(3)(5)(6).

As outlined above, the first step looks atthe i ndividual’s current work activity. In the
record presented, the Claimant is not involved in substantial gainful activity; therefore, is
not ineligible for disability benefits under Step 1.

The severity of the Claimant’s alleged impa irment(s) is considered under St ep 2. The
Claimant bears the burden to pr esent sufficient objective medical evidenc eto
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substantiate the alleged disa bling impairments. In order to be considered disabled for
MA purpos es, the impairment must be se  vere. 20 CFR 416. 920(a)(4)(ii); 20 CFR
416.920(b). An impairment, or combination of impairments, is  severe if it signific antly
limits an in dividual’s physical or mental ability to do basic wo rk activities regardless of
age, education and work exper ience. 20 CFR 416.920(a)(4)(ii); 20 CFR 416.920(c).
Basic work activities means the abilities and aptitudes necessary to do most jobs. 20
CFR 416.921(b). Examples include:

1. Physical functions such as walk ing, standing, sitting, lifting,
pushing, pulling, reaching, carrying, or handling;

2. Capacities for seeing, hearing, and speaking;
3. Understanding, carrying out, and remembering simple
instructions;

4, Use of judgment;

5. Responding appropriately to  supervision, co-workers and
usual work situations; and

6. Dealing with changes in a routine work setting.
Id.

The second step allows for dismissal of a di sability claim obviously lacking in medical
merit. Higgs v Bowen, 880 F2d 860, 862 ( CA 6, 1988). The severity requirement may
still be employed as an admin istrative convenience to screen o ut claims that are totally
groundless solely from a medical standpoint. /d. at 863 citing Farris v Sec of Health and
Human Services, 773 F2d 85, 90 n.1 (CA 6, 1985). An impairment qu alifies as non-
severe only if, regardless of a claimant’'s age, education, or wo rk experience, the
impairment would not affect the claimant’s ability to work. Salmi v Sec of Health and
Human Services, 774 F2d 685, 692 (CA 6, 1985).

In the present case, the Claimant alleges dis ability due to breast cancer, fibroid tumors,
endometriosis, and liver mass.

In_ the Claimant was diagnosed with breast cancer.

On “ an ultrasound-guided core biopsy showed invas ive ductal
carcinoma, grade 3.
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On an MRI of the righ tbreastrevealeda3.1x3.2x2.6¢ m
malignant mass.

On a letter was written summarizing the Claimant’s cancer genetic
program. The genetic testing results confi rmed the diagnosis of He reditary Breast and
Ovarian Cancer Syndrome.

On the Claimant underwent  bilateral mastectomy followed b vy
immediate reconstruction. Three of four sentinel lymph n  odes and one of 13
nonsentinel lymph nodes were positive for me tastasis with the largest nodal metastasis
was 1 cm.

On the Claimant attended a follow-up appointment to discuss her
adjuvant treatment. The phys ical examination revealed anemia, 10.8 hemoglobin, mild
inflammation of the right-s ided expander/c onstruction area, varicosites, and BRCA-2
positive.

On F a PET sc an revealed hypo dense lesion in the right lobe of the
liver (metastatic focus remained a considerati on); bilateral axillar y lymph nodes in the
right nodes (likely inflammatory but fo llow-up recommended); and soft tissue mass in

the posterior uterus. An MRI was reco mmended; however, due to the expanders, the
Claimant was unable to have the test.

On a Medic al Examination Report was completed on behalf of the
Claimant. The curr  ent diag nosis is breast cancer. The Claimant has started
chemotherapy which will be followed by 12 weeks of radiation.

On a Medical Needs form was completed on behalf of the Claimant.
The current diagnosis was breast cancer. The Claimant was found unable to work until
recovered from her chemotherapy and radiation treatment.

As previously noted, the Claim ant bears t he burden to present sufficient objective
medical evidence to s ubstantiate the alleged disabling im pairment(s). As summarized
above, the Claimant has presen ted medical evidence establis hing that she does hav e
limitations on her ability to perform basic wo rk activities. The medical ev idence has
established that the Claimant has an impairment, or combination thereof, that has more
thana de m inimus effect on the Claimant’s bas ic work activities. Further, the
impairments have lasted continuously for t welve months; therefore, the Claimant is not
disqualified from receipt of MA-P benefits under Step 2.

In the third step of the seque ntial analysis of a disability claim, the trier of fact must
determine if the Claimant’s impairment, or co  mbination of impairm ents, is listed in
Appendix 1 of Subpart P of 20 CFR, Part404. The Claimant has alleged physic al
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disabling impairments due to breast cancer, fibroid tumors, endometriosis , and liver
mass.

Listing 13.10 disc usses breast cancer. T o meet this listing, the evidence must show
locally adv anced c arcinoma (inflammatory ca rcinoma, tumor of any size with direc  t
extension to the chest wall or skin, tumor of any size with metastases to the ipsilateral
internal mammary nodes); carcinoma with metastases to the supraclavicular or
infraclavicular nodes, to 10 or more axilla ry nodes, or with distant metastases; or
recurrent carcinoma, except loc al recurrenc e that remits with ant ieoplastic therapy.
Listing 13. 19 relates to tumors of the liver and 13.23 discusses cancer to the female
genital tract.

In this case, the record establishest hat the Claimant was diagnosed wit h Stage IlI
breast cancer in A double masectomy wit h immediate reconstructive
surgery followed along with ¢ hemotherapy. Metastases has occurred in the sentinel
and nonsentinel lymph nodes. Subsequent tot he chemotherapy (which is ongoing as
of the hearing date), the Claima nt must under go rad iaton treatment. Side ef fects from
the chemotherapy include back pain, ting ling in the hand/feet, underarm pain, nose
bleeds, left side swelling of the leg, vomiting, fatigue, and chest pain. Objective testing
has also confirmed a liver and uterine mass. Additionally, genetic testing confirmed the
diagnosis of Hereditary Breast and Ovari an Cancer Syndrome. The Claimant was
found unable to work. In light of the foregoi ng, it is found that the Claimant’s cancer,
liver mass, and uterine mass coupled with the ongoing side effects of medication, it is
found that the Claimant’s impair ments meet, or are the medical equivalent thereof, a
listed impairment withi n 13.00. Accordingly, the Claim ant is found dis abled at Step 3
with no further analysis required.

DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of
law finds the Claimant disabled for purposes of the MA-P benefit program.

Accordingly, It is ORDERED:
1. The Department’s determination is REVERSED.
2. The Department shall initiate proce ssing of the February 9, 2012 application,
retroactive to November 2011, to determi ne if all other non-medic al criteria

are met and inform the Claimant of the determination in accordance wit h
Department policy.
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3. The Department shall supplement for lo st benefits (if any) that the Claimant
was entitled to receiv e if otherwise elig ible and qualified in acc ordance with
Department policy.

4. The Department shall revi ew the Claimant’s continued eligibility in July 2013
in accordance with Department policy.

Colleen M. Mamelka
Administrative Law Judge

For Maura Corrigan, Director
Department of Human Services

Date Signed: June 28, 2012

Date Mailed: June 28, 2012

NOTICE: Michigan Administrative Hearing Syst em (MAHS) may order a rehearing or
reconsideration on either its own motion or at the request of a par ty within 30 days of
the mailing date of this Dec ision and Order . MAHS will not order a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request. (60 days for FAP cases)

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
receipt of the Decision and Order or, if a ti mely request for rehea ring was made, within
30 days of the receipt date of the rehearing decision.

Claimant may request a rehearing or reconsideration for the following reasons:

e A rehearing MAY be granted if there is newly discovered evidence that could affect the outcome
of the original hearing decision.
o A reconsideration MAY be granted for any of the following reasons:

= misapplication of manual policy or law in the hearing decision,

= typographical errors, math ematical error, or other obvious errors in the h earing decision that
effect the substantial rights of the claimant:

= the failure of the ALJ to address other relevant issues in the hearing decision.

Request must be submitted through the local DHS office or directly to MAHS by mail at
Michigan Administrative Hearings

Re consideration/Rehearing Request
P. O. Box 30639
Lansing, Michigan 48909-07322
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