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there, he received services such  as physical therapy, occupationa l 
therapy, speech therapy and aqua ther apy through a program authorized 
pursuant to Tax Equity and Fis cal Re sponsibility Ac t of 1982 (TEFRA).  
(Appellant’s Exhibit 3, ¶ 6; Respondent’s Exhibit 1, page 73). 

3. Appellant and his mother also received respite care while they were liv ing 
in New Hampshire.  When respite was us ed, Appellant would st ay at the 

.  (Appellant’s Exhibit 3, ¶ 
12). 

4. In  after Appellant and his  mother moved to Michigan, 
Appellant’s mother applied for the Home Care Children program on 
Appellant’s behalf. (Respondent’s Exhi bit 1, page 7; Testimony of 

. 

5. Appellant’s  application was  rev iewed by   Nurse 
Consultant for Children’s Special Care Services.  (Testimony of 

.2 

6. As part of the review process in this case,  submitted 
Appellant’s case for review of S upplemental Sec urity Income (SSI) 
medical eligibility and it was de termined that Appellant would be SSI  
eligible if institutionalized.  (Res pondent’s Exhibit 1, pages 1-2, 27-28; 
Testimony of . 

7. The review process also revealed t he significant effects of Appellant’s  
medical conditions.  As summed up by  he has 
“significant developmental delays in all domains (cognition, fine and gross 
motor, self-help, speech and lan guage).  ( Respondent’s Exhibit 1, page 
61).  In many areas, Appellant is at  the development level of a c hild less 
than a year old.  (Appellant’s Exhibi t 1, page 1; Respondent’s Exhibit 1,  
page 80). 

8. In particular, Appellant has diffi culty with feedings, frequent gagging and 
swallowing difficulties .  (Appell ant’s Exhibit 1, page 1; Respondent’s  
Exhibit 1, page 80).  Therefore, he r equires a trained person to feed him  
through a g-tube.  (Appellant ’s Exhibit 1, page 1; Re spondent’s Exhibit 1,  
page 79).  Appellant also requires multiple medi cations that must be 
administered through a g-tube.  (Appellant’s Exhibit 1, page 1). 

9. Appellant also cannot crawl and, while he uses a special stroller and 

                                            
2 On Septe mber 22, 20 11, Richa rdson se nt a let ter to App ellant’s m other req uesting additional 
information. Specifically, Richardson sought information “that relates to what are the significant functional 
limitations yo ur son experiences, a nd how th ose a re b eing a ddressed” as well as “an ev aluation or 
identification of care n eeds that relate to the substantial functional  limitations experie nced.”  
(Respondent’s Exhibit 1, page 77).  The info rmation sub sequently received  wa s al so reviewed by 
Richardson prior to his decision being made. 
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walker, he cannot stand or  move unassisted.  (Appel lant’s Exhibit 1, page 
1; Respondent’s Exhibit 1, pages 9, 49, 51, 73, 80).   
further wrote that “[s] ince he cannot move by himself, he needs to be 
moved regularly to prevent pressure ul cers.”  (Appellant’s Exhibit 1, page 
1). 

10. With respect to sitting, while it appears that Appellant was at one time able 
to sit unassisted, he lost that ability and still needs some support to sit and 
control his  neck/head.  (Appellant’s  Exhibit 1, page 1; Respondent ’s 
Exhibit 1, pages 9, 51, 61, 80). 

11. Appellant cannot speak or communicate.  (Appellant’s  Exhibit 1, page 1;  
Respondent’s Exhibit 1, page 51). 

12. Appellant also has approximately 30 daily seizures.  (Appellant’s Exhibit 1, 
page 1; (Respondent’s Exhibit 1, page 80). 

13. Due to his seizures and other m edical conditions, Appellant  goes to 
multiple medical appointments on a monthly bas is.  (Appellant’s Exhibit 2, 
page 2; (Respondent’s Exhibit 1, pages 2, 80). 

14. Appellant also has  to go to the hosp ital on occasion.  His mother reports 
calling 911 twice and taking Appellant to  the hospital four to five times in 
the years 2009-2010 because of  seizures.  (Appellant’s Exhibit 3, ¶ 11).  
Appellant also went to the hospital for three days in  
because of his seizures.  (Appellant’s Exhibit 2, page 1; Appellant’s Exhibit 
3, ¶ 11). 

15. Outside of the hom e and school, Appellant attends week ly physical 
therapy, occupational therapy, and speech therapy.  (Appellant’s Exhibit 2, 
page 1; Respondent’s Exhibit 1, pages 2, 74, 81, 110-115).  Services  
through the school also include occupational therapy and speech services.  
(Respondent’s Exhibit 1, page 80). 

16. Inside of the home, A ppellant’s mother is hi s primary caregiver.  
(Appellant’s Exhibit 3, ¶ 2).  She has  had no formal training, but she ha s 
been taught how to care for Appellant.  (Appellant’s Exhibit 3, ¶ 2). 

17. In turn, Appellant’s mother has also  taught other caregi vers how to care 
for Appellant.  (Appellant’s Exhibit 3, ¶ 4).  Those other caregivers care for 
Appellant about 15 hours per week.  One  is a student studying special 
education and the other is a retired para-pr o.  (Appellant’s Exhibit 3, ¶¶ 3, 
5). 

18. With respect to specific and s pecial skills necessary to ca re for Appellant, 
any caregiver would have to be trai ned in seiz ure care and how t o 
administer food and m edications through a g-tube.  (Respondent’s  Exhibit 
1, pages 62, 81). 
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19. Appellant’s seizures ar e fairly we ll-controlled at this time.  (Respo ndent’s 
Exhibit 1, pages 8, 74). 

20. Similarly, the prognos is for impr ovement of feeding and swallowing sk ills 
through therapy is good.  (Respondent’s Exhibit 1, page 115).   

21. On  the Department  sent Appellant ’s mother written 
notice that the request for Home Ca re Children program services was  
denied.  The reason given in the deni al was that “[y]our son has been 
determined to not meet the criteria of: ‘(i) the individual re quires a level of 
care provided in  a h ospital, skilled nur sing facility, or intermediate care 
facility.’  The basis for the decision is wit hin Brid ges Elig ibility Manual 
(BEM) 170 of the Department for Human Services.”  (Petitioner’s Exhibit 3, 
page 3). 

22. On  the Michi gan Administrative Hearing System  
(MAHS) received a request for hearing filed on behalf of Appellant.  In that  
request, Appellant argues that the Depa rtment erred in finding Appellant  
ineligible and that he clearly meets the level of care required for the 
program.  (Petitioner’s Exhibit 3, pages 1-2). 

 
CONCLUSIONS OF LAW 
 
The Medic al Ass istance Program is establis hed purs uant to Tit le XIX of t he Soc ial 
Security Act and is im plemented by Title 42 of  the Code of Federal Regulations (CFR).   
It is administered in accordance with stat e statute, the Social Welfare Act, the 
Administrative Code, and the State Plan under Titl e XIX of the Social Security Act  
Medical Assistance Program. 
 

Title XIX of the Social Sec urity Act, enacted in 1965, 
authorizes Federal grants to St ates for medical assist ance 
to low-income persons who are age 65 or over, blind,  
disabled, or members of families with dependent children or 
qualified pregnant women or ch ildren.  T he program is  
jointly financed by the Feder al and State governments and 
administered by States.  Within broad Federal rules, each 
State decides eligible groups, types and range of services, 
payment levels for services, and administrative and 
operating procedures .  Payments  for services are made 
directly by the State to the individuals or entities that furnish 
the services.  [42 CFR 430.0.] 
  

The Tax Equity and Fiscal Res ponsibility Act of 1982 (TEFRA)  added a provision t o 
Title XIX of  the Soc ial Security Act which expanded Medicaid coverage to children with 
a medical institution level of care need but who were otherwise ineligible for Medicaid 
due to a higher family  income.  The program is also r eferred to as the Katie Beckett 
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program.  See P.L. 97-248, Section 134 .  In essence, the Katie Beckett provision in 
TEFRA allowed states to waiv e the requirement for consider ing parental income in the 
process of determining Medicaid eligibility. 
 
The implementing pr ovision of the Code of Federal Regulati ons, as relat ed to T EFRA 
individuals under age 19 who would be eligible for Medicaid  if  they were in a medic al 
institution is, in pertinent part: 
 

(a) The agency may provide Medicaid to children 18 y ears of 
age or younger who qualify under section 1614(a) of the Act, 
who would be eligible for Medicaid  if they were in a m edical 
institution, and who are rece iving, while  liv ing at home,  
medical care that would be provided in a medical institution. 
 
(b) If the agency elects the optio n provided by paragraph (a) 
of this section, it must det ermine, in each case, that the 
following conditions are met: 
 

(1)  The child requires the level of care provided in a 
hospital, SNF, or ICF. 

(2)  It is appropriate to provide that level of care outside 
such an institution. 

(3)  The estim ated Medicaid cost of care outside an 
institution is no higher t han the estimated Medicaid 
cost of appropriate institutional care. 

 
(c) The agency must specify in its State plan the method by  
which it determines the cost-effectiveness of caring for  
disabled children at home.  [42 CFR 435.225.] 

 
The State of Michigan operates  a medical coverage program for children  eligible under 
the TEFRA provision with appr oval from the Centers fo r Medicare and Medic aid 
Services (CMS).  The program is titled Ho me Care Children  and is hous ed within  the  
Department of Community Healt h (MDCH) Children ’s Specia l Health Care  Services 
Division (CSHCS).  Because the State of Michigan opted to operate the Home Car e 
Children pr ogram it must offer the progr am statewide,  and must determine for each 
child requesting e ligibility determination, whether he m eets the thr ee conditions of 42 
CFR 435.225(b).  Because the TEFRA provision includes eligibility for Medicaid benefits 
the Department is required to send a writt en notice of Home Care Children denial and  
the Appellant possessed a right to a Medicaid fair hearing.  See 42 CFR 431.200 et seq. 
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The State of Michigan’s policy  is consist ent with the Social Security Act, Code of  
Federal Regulations and State Plan.  The State of Michi gan Bridges Eligib ility Manual 
(BEM) 170 lists the criteria for eligibilit y and delineates the divis ion of eligibilit y 
determination responsibility between the Department of Community Health and t he 
Department of Human Services: 
 

DEPARTMENT POLICY  
 
MA Only 
 
This is an SSI-related Group 1 MA category. 
 
MA is available to a c hild who requires institutional car e but 
can be cared for at home for less cost. 
 
The child must be under age 18, unmarri ed and disabled.   
The incom e and as sets of  the child's  parents are not 
considered when determining the child's eligibility. 
 
The De partment of Community  Health ( DCH) an d DHS  
share responsibility for determining elig ibility for Home Care  
Children.  All eligib ility factor s must be met in the c alendar 
month being tested. 

 
NONFINANCIAL ELIGIBILITY FACTORS 
 
DCH Responsibilities 
 
DCH determines if medical eligibility exists. That is: 
 

•  The child requires a leve l of  care provided in a 
medical institution (i.e., hospital, skilled nursing facility 
or intermediate care facility); and 

 
•  It is appropriate to provide such care for the child at 

home; and 
 
•  The estimated MA cost of  caring for the child at home 

does not exceed the estimated MA cost for the child's  
care in a medical institution. 

 
DCH also obtains  necessary information to det ermine 
whether the child is  disabled and forwards it to the DHS 
State Review Team (SRT).  If the criterion in BEM 260 is  
met, disability will b e certif ied on a  DHS-49-A, Medica l-





Docket No. 2012-32599 KBH  
Decision and Order 
 

8 

Respondent points to MCL 333.21715(1)(a) wh ich states that a nursing home shall  
provide  
 

(a) A program of planned and co ntinuing nursing care under  
the charge of a registered nurse  in a skilled facility and a  
licensed practical nurse with a registered nurse consultant in 
an intermediate care facility. This subdiv ision shall exp ire 

 
However, that statue is also  not instructive as it relates to nursing homes and only  
alludes to an ICF.  
 
More helpful, in this  Administrative Law  Judge’s view, are the federal regulation s 
regarding an intermediate care facility for Indi viduals with Mental Retardation (ICF/MR).  
For a person to be eligible for ICF/MR lev el of care services he must me et the crite ria 
for active treatment through an ICF/MR facility.  Specifically 42 CFR 440.150 provides: 

 
§ 440.150 Intermediate care facility (ICF/MR) services. 
 
(a) "ICF/MR services " means those items and services  
furnished in an intermediate c are facility  for the mentally  
retarded if the following conditions are met: 
 
(1) The facility fully meets the requirements for a State 
license to provide services that are above the level of room 
and board; 
 
(2) The primary purpose of the ICF/MR is to furnish health or 
rehabilitative services to persons with mental retardation or 
persons with related conditions; 
 
(3) The ICF/MR meets the standards specified in subpart I of 
part 483 of this chapter. 
 
(4) The recipient with mental retardation for whom 
payment is requested is receiving active treatment, as 
specified in § 483.440 of this chapter. 
 
(5) The ICF/MR has been c ertified to meet  the requirements 
of subpart C of part 442 of this  chapter, as evidenced by a 
valid agreement between th e Medicaid agency  and the 
facility for furnishing ICF/MR services and making pa yments 
for these services under the plan. 

 
(b) ICF/MR services may be furnished in a distinct part of a 
facility other than an ICF/MR if the distinct part-- 
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(1) Meets all requirements for an ICF/MR, as specified in 
subpart I of part 483 of this chapter; 

 
(2) Is clearly an identifiable living unit, such as an entire 
ward, wing, floor or building; 
 
(3) Consists of all beds and related services in the unit; 
 
(4) Houses all recipients for whom payment is being made 
for ICF/MR services; and 
 
(5) Is approved in writing by the survey agency.  [emphasis 
added] 

 
Active treatment is defined in 42 CFR 483.440: 

 
§ 483.440 Condition of participation: Active treatment 
services. 
 
(a) Standard: Active treatment. 
 
(1) Each client must receive a c ontinuous active treatment 
program, which includes aggressive, consistent  
implementation of a program of specialized and generic 
training, treatment, health s ervices and related s ervices 
described in this  subpart, that is directed toward-- 
 
(i) The acquisition of the behaviors necessary for the client to 
function with as much self determination and independence 
as possible; and 
 
(ii) The prevention or deceleration of regression or loss of 
current optimal functional status. 
 
(2) Active treatment does not include ser vices to maintain 
generally independent clients w ho are able to function with 
little super vision or in the absence of a continuous active 
treatment program. 
 
(b) Standard: Admissions, transfers, and discharge. 

 
(1) Clients who are admitted by the facility must be in need 
of and receiving active treatment services. 
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(2) Admission decisions must be based on a preliminary 
evaluation of the client that is conducted or updated by the 
facility or by outside sources. 
 
(3) A preliminary evaluatio n must contain back ground 
information as well as currently valid assessments of 
functional developmental, beha vioral, social, health and 
nutritional status to determine if  the facility can provide for 
the client's needs and if the c lient is likely to benefit from 
placement in the facility. 

 
Given the above policy, testim ony, statutes and regulations, this Administrative law 
Judge finds that the level of care provided in a medical institution is less expansive than 
argued by Appellant and is s imilar to the general standard ar ticulated by   
While  testimony is somewhat contradictory and problematic, he properly  
focused on the servic es and skills nec essarily offered  in  a med ical institution.  S uch 
services would inc lude medical asses sments or judgments by trained medic al 
personnel, skilled nursing and active treatment.  Only if Appellant requires those sorts of 
services should he be found to require the level of care provided in a medical institution. 
 
With respect to that standard of care, A ppellant bears the bur den of proving by a 
preponderance of the evidenc e that the Department erred in finding that he does not 
require the level of care provided in a m edical institution and in denying his application 
for the Home Care Children program.  For the reasons discussed below, this  
Administrative Law Judge finds that Appellant failed to meet that burden of proof. 
 
Here, as discussed above, Appellant is a  who has been diagnose d 
with a number of medical conditions, inc luding a m itochondrial disorder, intractable 
epilepsy/seizures, severe hypotonia, severe global dev elopmental delays,  
microcephaly, cortical blindness/visual impairment, and dys phagia.  (Appellant’s Exhibit 
1, page 1; Respondent’s Exhibit 1, pages 8, 48, 71, 79). 
 
Regarding Appellant’s diag noses, a question did arise regarding his mitochondrial 
disorder.  In his notes and testimony,  c haracterized the condition as a  
“questionable mitochondrial dis order” and  noted tha t the diag nosis was  still bein g 
worked on.   (Respondent’s Exhibit 1, page 1; Testimony of   Howev er, to 
the extent that  ev en disputes the existen ce of the mitochondrial disorder , 
Appellant’s doctors have repeatedly made c lear that the existence of the disorder is not  
in doubt, just its exact nature.  (Respondent’s Exhibit 1, pages 9, 50, 59, 74, 80).  It also 
appears that, at least for  there is no need for further research: 
 

With respect to the work-up of his underlying diagnos is, we do not 
feel further testing is necessary at this ti me given the extens ive 
work-up already performed by his previous neurologist i n 
conjunction with experts in At lanta, Boston, and Indiana.  
[Respondent’s Exhibit 1, page 74.] 
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Nevertheless, the effect of any error regard ing Appellant’s mitochondrial disorder is 
negligible.  While the exact nat ure of the disorder  was  not deter mined, its effects are 
identified and are not disputed by   As descri bed by  the current 
effects of the mitochondrial di sorder are “systemic.  He experiences loss  of motor 
control, muscle weakness, swallowing diffi culties, poor growth, seizures, visual 
problems, and global developm ental delays.”  (Respondent’s  Exhibit 1, page 80).   
Similarly, the treatment for the differ ent types of mitochondrial disor ders, i.e. 
medications, is the same (Testimony of ; Respondent’s Exhibit 1, page 72) and  
the existence of that treatment  not disputed by   Given the lack  of disput e 
regarding the effects of the mi tochondrial disorder and its tr eatment, any questioning by 

of the existence of the diagnosis of a mitochondrial disorder is insignificant. 
 
This Administrative Law Judge also finds t hat fact that Appellant received services in 
New Hampshire and would be SSI  eligible if institu tionalized in Michigan to be of  
minimal significance.  There is no little ev idence or discussion in the record regarding 
the New Hampshire program or its requirements.   Likewise, while SSI in  Michigan is a 
different program with diffe rent standards than the Home Care Childr en program, 
Appellant does not discuss SSI  beyond noting the eligibilit y determination or discus s 
why it demonstrates that he requires an institutional level of care. 
 
Similarly, the opinions offered in support of Appellant’s argument that he requires a level 
of care provided in a medical institution are also unper suasive.  For example, while  

 wrote and testified that it was her prof essional opinion that Ap pellant could not be 
placed safely in a regular daycare and, instead, needed the specialized care provided in 
an institutional setting, she failed to specifica lly explain in her letter to  or in 
her testimony why  Appellant needed suc h care and what type of me dical institution he 
would need to be placed in. (Appellant’s Exhi bit 1, page 1; Testimony of ).   

 Appellant’s  social wor ker also opined that “If [Appellant’s] parent could not 
care for him, he wou ld ne ed to  be in a  fac ility that p rovides bot h persona l care an d 
aggressive therapies at the level of a rehabilitation facili ty with the goal of increasing his  
level of independent functioning. ”  (Appellant’s Exhibit 2, page 1).  However, as noted 
by  a rehabilitation f acility is no t a hospit al, SNF or ICF.  (Respondent’s  
Exhibit 1, page 3).  Those therapies are also being provided in an outpatient setting.     
 
The effects of Appellant’s medical conditi ons are significant and, as summed up above,  
they include “signific ant developmental delays in all domains (cognition, fine and  gross 
motor, self-help, speech and language).  (R espondent’s Exhibit 1,  page 61).  In many  
areas, Appellant is at  the development lev el of a child less than  an d  
cannot speak or communicate.  (Appellant’s Exhibit 1, page 1; Respondent’s Exhibit 1,  
page 51).  further wrote that “[s]ince  cannot move by himself, needs to be 
moved regularly to prevent pressure ulcers.”  (Appellant’s Exhibit 1, page 1). 
 
However, despite his s ignificant medical conditions and their effects, Appellant is not in 
acute medical cris is and his c are is gen erally managed through regular medica l 
appointments and various outpatient therapies.  As dis cussed above, Appellant goes to  
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for Appellant and has taught others how to care for Appellant.  (Appellant’s Exhibit 3, ¶¶ 
2, 4).  R egarding Appellant ’s general c are,  wrote that “successful 
interventions require consist ent structured program s, endless re petition, and patience.   
Caring for  demands extra insight, cr eativity, and resourcefulness.  Mother  
realizes the high burden of care and necessity  for c ommunity-based respite services .  
(Respondent’s Exhibit 1, page 62).  Howev er, with respect to specific and s pecial skills 
necessary to care for Appellant, only found that “any caregiver would hav e to 
be trained in seizure care and hot to adminis ter food and medications through a g-tube.”  
(Respondent’s Exhibit  1, page 81).   also noted that any caregiver would 
have to be trained in s eizure care and how to administ er food and medications via a g-
tube.  (Respondent’s Exhibit 1, page 2). 
 
It is undisputed that Appella nt has significant medica l is sues.  However, even 
Appellant’s mother concedes that she and the paid caregivers can take care of 
Appellant without un dergoing formal training.  If Appell ant’s parent and car egivers can 
provide appropriate c are despit e the lack  of formal training, th en Appellant does not 
appear to require an institutional level of care.     
 
Moreover, the undisputed fact that some tr aining is required befor e a person would be 
qualified t o care for Appellant does not mean that institutional c are is required.   
Appellant’s mother and the ot her caregivers  can be trained to provide the appropriate 
amount of care and the only training they must undergo is with respect to seizures, 
where Appellant’s seizures are fairly well-controlled, and a g-tube.   
 
Appellant has a lot of needs, but he does not appear to require an institutional level of 
care given the assistance he rec eives in t he home, who provides that assistance, and 
the training those caregivers require. 
 
As discussed above, Appellant bears the burden of proving by a preponderance of the 
evidence that the Department e rred in finding him ineligible for the Home Care Children 
program.  Based on t he evidence in this case, this Administrative Law Judge finds that  
Appellant failed to meet that burden.  Appellant requires significant help with activities of 
daily liv ing in the home, but the only s pecific training that is  required t o care for 
Appellant is limited t o lear ning how to us e a g-tube  and how to properly respond to 
seizures.  Moreover, his seizures are well-controlled through medication and, as  
conceded by  most day cares have workers trained to respond to seizures.  
Similarly, he goes  to therapy  for assi stance with eating and the pr ognosis for 
improvement is good.   Appell ant does  receive servic es such  as occupational therapy, 
physical therapy, and speech th erapy through outpat ient servic es, but he is not in a 
medical crisis and rarely has to go to the hos pital.  Overall, Appellant does  not require 
an institutional level of care and the Department’s decision should be affirmed. 
 






