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directly by the State to the individuals or entities that furnish 
the services.    

42 CFR 430.0 
  
The State plan is a comprehensive written statement 
submitted by the agency describing the nature and scope of 
its Medicaid program and giving assurance that it will be 
administered in conformity with the specific requirements of 
title XIX, the regulations in this Chapter IV, and other 
applicable official issuances of the Department.  The State 
plan contains all information necessary for CMS to 
determine whether the plan can be approved to serve as a 
basis for Federal financial participation (FFP) in the State 
program. 

                                                                               42 CFR 430.10 
 
Section 1915(b) of the Social Security Act provides: 

  
The Secretary, to the extent he finds it to be cost-effective 
and efficient and not inconsistent with the purposes of this 
subchapter, may waive such requirements of section 1396a 
of this title (other than subsection(s) of this section) (other 
than sections 1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) 
of this title insofar as it requires provision of the care and 
services described in section  1396d(a)(2)(C) of this title) as 
may be necessary for a State… 

  
The State of Michigan has opted to simultaneously utilize the authorities of the 1915(b) 
and 1915(c) programs to provide a continuum of services to disabled and/or elderly 
populations.  Under approval from the Centers for Medicare and Medicaid Services 
(CMS) the Department of Community Health (MDCH) operates a section 1915(b) and 
1915(c) Medicaid Managed Specialty Services and Support program waiver.  CMH 
contracts with the Michigan Department of Community Health to provide services 
under the waiver pursuant to its contract obligations with the Department. 
 
Medicaid beneficiaries are entitled to medically necessary Medicaid covered services 
for which they are eligible.  Services must be provided in the appropriate scope, 
duration, and intensity to reasonably achieve the purpose of the covered service.  See 
42 CFR 440.230.  
 
CMH witness , Care Coordinator in the Utilization Management Department, 
reviewed Appellant’s Respite Assessment and testified that Appellant was awarded 6 
respite hours because Appellant has one care giver who works full-time, 2 respite hours 
because Appellant requires 1-2 or more interventions per night, 1 respite hour because 
Appellant is verbally abusive on a daily basis, 2 respite hours because Appellant is 
physically abusive to others on a weekly basis, 2 respite hours because Appellant is 
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 testified that Appellant wanders a lot, especially during the summer, and that 
is she is not watching Appellant every minute, Appellant will disappear.  
testified that she sometimes has to knock on doors in the neighborhood to track 
Appellant down after she disappears.  
 

 is Appellant’s case manager and is the person who interviewed 
Appellant’s mother for the respite assessment.  testified that Appellant needs 
constant supervision, that she can be provocative, that she is very impulsive and can 
easily become angry and upset. With regard to the respite assessment,  
testified that the information contained in the assessment was correct at the time it was 
done, but that it could be updated.  
 
Following the testimony,  testified that she and  now believed 
Appellant was entitled to 35 respite hours per month, not 23 hours originally authorized.  
 
The Medicaid Provider Manual, Mental Health/Substance Abuse, section articulates 
Medicaid policy for Michigan.  Its states with regard respite: 
 

17.3.J. RESPITE CARE SERVICES 
 
Services that are provided to assist in maintaining a goal of 
living in a natural community home by temporarily relieving 
the unpaid primary caregiver (e.g., family members and/or 
adult family foster care providers) and is provided during 
those portions of the day when the caregivers are not being 
paid to provide care. Respite is not intended to be provided 
on a continuous, long-term basis where it is a part of daily 
services that would enable an unpaid caregiver to work 
elsewhere full time. In those cases, community living 
supports, or other services of paid support or training staff, 
should be used. Decisions about the methods and amounts 
of respite should be decided during person-centered 
planning. PIHPs may not require active clinical treatment as 
a prerequisite for receiving respite care. These services do 
not supplant or substitute for community living support or 
other services of paid support/training staff.   

     MPM, Mental Health and Substance Abuse Section, 
October 1, 2011, Page 118-119 

 
The CMH is mandated by federal regulation to perform an assessment for the Appellant 
to determine what Medicaid services are medically necessary and determine the 
amount or level of the Medicaid medically necessary services that are needed to 
reasonably achieve her goals.   
 
Applying the facts of this case to the documentation in the respite assessment supports 
the CMH position that the Appellant’s mother’s respite needs could be met with the 35 
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respite hours per month authorized. 
 
The CMH representative further pointed out that the Medicaid Provider Manual requires 
parents of children with disabilities to provide the same level of care they would provide 
to their children without disabilities.  The CMH representative explained that this meant 
that public benefits could not be used where it was reasonable to expect the parent 
would provide care, i.e., if the parent had to purée or cut food into very small pieces to 
prevent choking, or supervise for safety due to lack of mobility and verbal skills.  
 
The Medicaid Provider Manual explicitly states that recipients of B3 supports and 
services, the category of services for which Appellant is eligible, is not intended to meet 
every minute of need, in particular when parents of children without disabilities would be 
expected to be providing care: 
 

Decisions regarding the authorization of a B3 service 
(including the amount, scope and duration) must take into 
account the PIHP’s documented capacity to reasonably and 
equitably serve other Medicaid beneficiaries who also have 
needs for these services.  The B3 supports and services are 
not intended to meet all the individual’s needs and 
preferences, as some needs may be better met by 
community and other natural supports.  Natural supports 
mean unpaid assistance provided to the beneficiary by 
people in his/her network (family, friends, neighbors, 
community volunteers) who are willing and able to provide 
such assistance.  It is reasonable to expect that parents of 
minor children with disabilities will provide the same level of 
care they would provide to their children without disabilities.  
MDCH encourages the use of natural supports to assist in 
meeting an individual's needs to the extent that the family or 
friends who provide the natural supports are willing and able 
to provide this assistance.  PIHPs may not require a 
beneficiary's natural support network to provide such 
assistance as a condition for receiving specialty mental 
health supports and services.  The use of natural supports 
must be documented in the beneficiary's individual plan of 
service.  (Emphasis added). 

MPM, Mental Health and Substance Abuse Section, 
July 1, 2011, Page 98 

 
A review of the Medicaid Provider Manual supports the CMH position that B3 supports 
and services are not intended to meet all of an individual's needs and that it is 
reasonable to expect that Appellant's mother would provide care for the period of time 
proposed by the CMH without use of Medicaid funding. 
 
The Appellant bears the burden of proving by a preponderance of the evidence that the 






