STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF:

Reg. No.: 2011-53954
Issue No.: 2009; 4031
Case No.: H
Hearing Date: ugust 23, 2012
County: Ogemaw

ADMINISTRATIVE LAW JUDGE: Vicki L. Armstrong

HEARING DECISION

This matter is before the undersigned Ad ministrative Law Judge upon Claimant’s

request for a hearing made pursuant to Mi  chigan Compiled Laws 400.9 and 400.37,

which govern the administrativ e hearing and appeal process. After due not ice, an in-
person hearing was commenced on August 23, 2012, atth e DHS Office in West

Branch, Michigan. Claimant, represented bym froml
H, personally ap peared and testified. Partic ipants on behalt of the
epa

i ment of Human Services (Department ) included Assistant Payment Worker -

ISSUE

Whether the Department of Human Se rvices (the department) properly denied
Claimant’s application for Medical Ass istance (MA-P), Retro-MA and State Dis ability
Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1) On April 11, 2011, Claimant filed an application for MA-P/Retro-MA
and SDA benefits alleging disability.

(2)  OnJune 17, 2011, the Medical Re view Team (MRT) denied Claimant’s
application for MA-P and Retro-MA indicating that his non sever e
impairment lacks dur ation of 12 mont hs pursuant to 20 CFR 416.909.
SDA was denied per BEM 261, physical or mental i mpairment does not
prevent employment of 90 days or more.

(3) OnJune 21, 2011, the department ca seworker sent Claimant notice that
his application was denied.
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(4)

(5)

(6)

(7)

On September 16, 2011, Claim ant filed a request for a hearing to
contest the department’s negative action.

On November 15, 2011, the State Hearing Rev iew Team (SHRT)
found Claimant was not disabled and retained the capacity to

perform a wide range of light exerti onal work. (Department Exhibit
B).

Claimant has a his  tory of degenerativ e disc disease, facet
arthropathy, a laminectomy, chroni ¢ low back pain, radiculopathy,
depression, cardiometabolic syndrome and insomnia.

On November 8, 2010, Cla imant met with his neuros urgeon who
recommended surgical decompression and fusion of the L5-S1 and
possibly at L4-L5 as he had exhausted conservative measures. His
EMG showed evidence of right S1 radiculopathy with some ongoing
denervation. His previous m yelogram CAT sc an hads hown
chronic disc at L5-S1 with forami nal stenosis. Claimant was als o
warned that there was no guarantee that the surgery would fully fix
his back pain, but that the surgery was more for his leg symptoms.
(Department Exhibit A, pp 30-31).

On January 4, 2011, Claimant underwent back surgery consistin g
of a post erior lumbar decom pression with right side  d L5-S1
laminectomy, foramin otomy, an d di scectomy; a posterior lumbar
fusion L4-L5, L5-S1 with As pen inte rspinous devic e times two; a
pedicle screw fixation right L5-S1 with pedicle scre w
instrumentation and bony art  hodesis L4-L5, L5-S1 with auto
allograft bone chips and EVO-3 pu tty. He was discharged on
January 6, 2011 neurologically intac t. (Department E xhibit A, pp
24-29).

On February 22, 2011, a CT lumbar spine without contrast revealed
moderate degenerative disc dis ease at L4-L5 and L5-S1. There is
the right more than left foraminal stenosis a t L5-S1. T here is focal
central dis c protrusion at L4-  L5. There is central and right
paramedian posterior spur at L5-S1 contributing to the right neural
foraminal narrowing. There is laminectomy and spinal fusion at L4-
L5 and L5-S1. (Department Exhibit A, p 20).

On March 31, 2011, a nucle ar medicine bone scan r evealed mild
increased MDP uptake anterior ly at L5-S1 most consistent with
degenerative disc disease. There s also mild increased MDP
uptake pos teriorly and to the right at L5-S1 most consistent with
facet arthropathy. A CT thorax wit h IV contrast showed a 4.8 x 4.2
cm left anterior mediastinal mass. The differentiald  iagnosis
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(12)

(13)

includes residual thymic tissue/th ymoma, | ymphoma or teratoma.
The CT abdomen and pelv is without contrast showed a 2 mm
nonobstructive left lower pole renal calculus. (Department Exhibit
A, pp 15-17).

On May 2, 2011, Claimant underwent a medical examination on
behalf of the department. Claimant was diagnosed with acute and
chronic low back pain status post mo tor vehicle acc ident in 2006;
status post lumbar laminectomy; cardiometabolic sy ndrome and
depression related to chronic back pain. A musculosk eletal exam
revealed marked tissue texture abnormalities, los s of normal
lumbar lordosis and decreased range of motion of lumbar spine in
all planes. He was unable to flex at lumbar spine due to increased
pain and had decreased deep tendonre  flexes on patellar. His
affect was depressed. The examining physician opined that he was
in stable condition and able to meet his needs in the home.
(Claimant Exhibit A, pp 6-7).

On January 16, 2012, the CT of the cervical spine without contrast
revealed multilevel minimal spondy lotic ¢ hanges in the cervical
spine. There is a reversal of ce rvical lordosis. There are anterior
osteophyte formations at C6-C7 and C7-T1. The CT of the
lumbosacral spine showed postsurgical changes with metallic p late
at the facet joint of the level of L4 and L5 with bony fusion. There is
a moderate-sized herniated dis ¢ wh ich is partly calcified at the
periphery at the level of L5-S1 on the right side and causing
compression of the S1 nerve ro ot and partly ext ends the neural
foramina and mild central disc herni  ation at the level of L4-L5.
(Claimant Exhibit A, pp 59-61).

On February 1, 2012, Claim ant went to the emergency department
complaining of chest pain. He was diagnosed with chest pain,
chronic low back pain status post motor vehicle acc ident in 1998
with fractured leftar m and conti nued chronic pain since that
accident, s tatus post surgical repai r of aorta after motor vehicl e
accident, history of anemia requir ing a blood transfusion, history of
lumbar radiculitis resulting in ~ a lumbar laminectomy. He was
admitted to the hospital on an  emergent basis and administer ed
nitroglycerin. The CT of the lu  mbar spine showed postsurgic al
changes with metallic plate at the facet joint of L4-L5 with bon e
fusion, moderate sized herniated disc at L5-S1 and on the right side
causing ¢ ompression of the S1 nerve root, mild central disc
herniation at the level of L4-L5. He was evaluated by cardiology
and diagnosed him with atypic al chest pain. He was prescribed
Zocor and he was discharged on F  ebruary 2, 2012 in stable
condition with no chest pain. (Claimant Exhibit A, pp 19-38).
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(14) On August 10, 2012, Claimant had a neurological ¢ onsultation.
Claimant underwent a pedicle screw fusion  with interbody fusion
but has ¢ ontinuing ongoing pain. He has intense chr onic severe
pain which is quite limiting and di sabling. He has problems wit h
back pain, numbnes s and paresthesia s of the e xtremities with
ambulation. He walks with signific ant antalgia. He has decreased
range of motion with associated spasms. Mechanical findings are
positive straight leg raising at 45 degrees, pain in right foot and
sensory change in L5 distribution. The neurosurgeon opined that
Claimant has issues relative to severe pain in the back wit h
claudication and lumbar spinal canal stenosis. The CT scans were
reviewed with Claimant and there was a large disc fragment at the
L5-S1 with spinal stenosis. Bas ed on the exam, t he neurosurgeon
opined that Claimant would benef it from decompression.
(Department Exhibit A, pp 185-186).

(15) Claimantis a 30 year old man whose birthday is m
Claimant is 5'11” tall and weighs 270 Ibs. Claimant completed hig
school and some ¢ ollege. Claimant las t worked as a sec urity
officer for 10 years in July, 2010.

(16) Claimant was appealing the denial of Social Sec  urity disabilit y
benefits at the time of the hearing.

CONCLUSIONS OF LAW

The Medic al Assistance (MA) program is  established by the Title XIX of the
Social Sec urity Act and is implemented by Title 42 oft he Code of Federal
Regulations (CFR). The Department of Human Services (formerly known as the
Family Independence Agency) administers the MA program pursuant to MCL
400.10, et seq., and MCL 400.105. Department policies are found in the Bridges
Administrative Manua | (BAM), the Br idges Elig ibility Manual (BEM) and the
Reference Tables Manual (RFT).

The State Disability Assistanc e (SDA) program which provides financial
assistance for disabled persons is established by 2004 PA 344. The Department
of Human Services (DHS or department) administers the SDA program pursuant
to MCL 400.10, et seq., and Mich Admin Code, Rules 400. 3151-400.3180.
Department policies are found in the Bridges Administra tive Manual (BAM), the
Bridges Eligibility Manual (BEM) and the Reference Tables Manual (RFT).

Pursuant to Federal Rule 42 CFR 435.540, the Dep artment of Human Services
uses the f ederal Supplement al Security Income (SSI ) policy in determining
eligibility f or disability undert he M edical Ass istance program. Under SSI,
disability is defined as:
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... the inability to do any subs tantial gainful activity
by reason of any medica Ily determinable physical or
mental impairment which can be expected to result in
death or which has lasted or can be expec ted to last
for a continuous period of not less than 12 months.

20 CFR 416.905

The SDA program differs from the federal MA regulat ions in that the durational
requirement is 90 day s. This m eans that the person’s impairments must meet
the SSI disability standards for 90 days in order for that person to be eligible for
SDA benefits.

The person claiming a physical or mental di sability has the burden to establish it
through the use of competent medical ev idence from q ualified medical sources
suchas his orherm edical histor vy, clinical/laboratory findings,
diagnosis/prescribed treatment, progno  sis for recovery and/or medical
assessment of ability to do work-related activities or ability to reason and to make
appropriate mental adjustments, if a mental disabi lity is being alleged, 20 CFR
416.913. Anindividual’'s su  bjective pain complaints are not, in and of
themselves, sufficient to establish di  sability. 20 CFR 416.908 and 20 CFR
416.929. By the same token, a concluso ry statement by a physician or mental
health professional that an i ndividual is dis abled or blind is not s ufficient without
supporting medical evidence to establish disability. 20 CFR 416.929.

A set order is usedt o determine disability . Current work activity, severity  of
impairments, residual functional capacity, past work, age, or education and work
experience is reviewed. If there is a finding that an in dividual is disabled or not
disabled at any point in the review, there will be no fur ther evaluation. 20 CFR
416.920.

If an individual is working and the work is substantial gainful activity, the
individual is not disabled regardless of the medical condition, education and work
experience. 20 CF R 416.920(c). If the impairm ent, or combination of
impairments, do not significantly limit physi cal or mental ability to do basic work
activities, it is not a severe impairment (s) and disability does not exist. Age,
education and work experience will not be considered. 20 CFR 416.920.

Statements about p ain or ot her symptoms do n ot alone esta blish disa bility.
There must be medical signs and labora tory findings which demonstrate a
medical impairment. 20 CFR 416.929(a).

Medical reports should include —

(1) Medical history.
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(2) Clinical findings (such as the results of physical or
mental status examinations);

(3) Laboratory findings (such as blood pressure, X-rays);

(4) Diagnosis (statement of di sease or injury based on its
signs and symptoms). 20 CFR 416.913(b).

In determining disability under the law, th e ability to work is measured. An
individual's functional capacity for doing basic work activities is evaluated. If an
individual has the ability to perform basic work ac tivities wit hout significant
limitations, he or she is not consider  ed disabled. 20 CFR 416.994(b)(1)(iv).
Basic work activities are the abilities a nd aptitudes necessary to do most jobs.
Examples of these include —

(1) Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, or handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

(4) Use of judgment;

(5) Responding appropriately to supervision, co-workers
and usual work situations; and

(6) Dealing with changes in a routine work setting. 20
CFR 416.921(b).

Medical findings must allow a determinati on of (1) the nature and limiting effects
of your impairment(s) for any period in question; (2) the probable duration of the
impairment; and (3) the residual functional capacity to do work-related phy sical
and mental activities. 20 CF R 416.913(d). The residual functional capacity is
what an individual can do despite limitations. All impairments will be considered
in addition to ability t o meet certain dem ands of jobs int he national economy.
Physical demands, mental demands, sens ory requirements and other functions

will be evaluated. 20 CFR 416.945(a).

To determine the physical dem ands (exer tional requirem ents) of work in the
national economy, we class ify jobs as sedentary, light, medium and heavy.
These terms have the same m eaning as they have in the Dictionary of
Occupational Titles, publis hed by the Department of Labor. 20 CFR 416.967.
Sedentary work inv olves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles like docket files, ledgers, and small tools.
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Although a sedentary job is def ined as o ne which involves s itting, a certain
amount of walk ing and standing is often ne cessary in carrying out job duties.
Jobs are s edentary if walking and stand ing are required occa sionally and other
sedentary criteria are met. 20 CFR 416.9 67(a). Lig ht work inv olves lifting no
more than 20 pounds at a time with frequent lifting or carrying of objects weighing
up to 10 pounds. Ev en though the weight lifted may be very little, a job is in this
category when it requires a good deal of wa |king or standing, or when it inv olves
sitting mos t of the time with s ome pushing and pulling of arm or leg co ntrols.
20 CFR 416.967(b). Medium work involv es lifting no more than 50 pounds at a
time with frequent lifting or carrying of  objects weighing up to 25 pounds . If
someone can do medium wor Kk, we dete rmine that he or she can als o do
sedentary and light work. 20 CFR 416.967(c). Hea vy work involves lifting no
more than 100 pounds at a time with frequent lifting or carrying of objects
weighing up to 50 pounds. If someone can do heavy work, we determine that he
or she can also do medium, light, and sedentary work. 20 CFR 416.967(d).

The Administrative Law Judge is res ponsible for making the determination or
decision about whet herthe statutory definition of disability is met. The
Administrative Law Judge reviews all medi cal findings and other evidenc e that
support a medical source's statement of disability. 20 CFR 416.927(e).

When determining disab ility, the federal regulatio  ns require that several
considerations be analyzed in sequential or der. If disability can be ruled out at
any step, analysis of the next step is not required. These steps are:

1. Does the client perform Substantial Gainful
Activity (SGA)? If ye s, the client is ineligible for
MA. If no, the analys is continues to Step 2. 20
CFR 416.920(b).

2.  Does the client have a severe impairment that
has lasted or is expect ed to las t 12 months or
more or result in deat h? If no, the client is
ineligible for MA. If ye s, the analysis continues
to Step 3. 20 CFR 416.920(c).

3. Does  the impairment appear on a special listing
of impairments or aret he client’'s symptoms,
signs, and laboratory findings at least equivalent
in sever ity to the set of medical findings
specified f or the listed impairment? If no, the
analysis c ontinues t o Step 4. If yes, MA is
approved. 20 CFR 416.290(d).
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4.  Can the c lient do the former work that he/she
performed within the last 15 years? If yes, the
clientis in eligible fo r MA. If no, the analysis
continues to Step 5. 20 CFR 416.920(e).

5. Does the client hav e the Residual Functional
Capacity (RFC) to perform other work according
to the guidelines set forth at 20 CFR 404,
Subpart P, Appendix 2, Sections 200.00-
204.007? If yes, the analysis ends and the c lient
is ineligible for MA. If no, MA is approved. 20
CFR 416.920(f).

Based on Finding of Fact #6-#15 above this Administrative Law Judge answers:
Step 1: No.
Step 2: Yes.

Step 3: Yes. Claimant has s hown, by clear and
convincing documentary evidence and credible
testimony, his physical impa irments meet or equal
Listing 1.04:

1.04 Disorders of the spine (e.g., herniated nucleus
pulposus, spinal arachnoiditis, spinal stenosis,
osteoarthritis, degenerativ e disc diseas e, facet
arthritis, vertebral fracture), resulting in compromise of
a nerve root (including the cauda equina) or the spinal
cord. With:

A. Evidence of nerve root compression characterized
by neuro-anatomic distributi on of pain, limitation of
motion of the spine, motor loss (atrophy with
associated muscle weakness or muscle weakness)
accompanied by sensory or reflex loss and, if there is
involvement of the lower ba  ck, positive straight-leg
raising test (sitting and supine).

Accordingly, this Administrative Law J udge concludes that Claimant is disabled
for purposes of the MA program. Conse quently, the department’s denial of his
April 11, 2011, MA/Retro-MA and SDA application cannot be upheld.
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DECISION AND ORDE

The Administrative Law Judge, based upon the above findings  of fact and
conclusions of law, deci des the department erred in determining Claimant is not
currently disabled for MA/Retro-MA and SDA eligibility purposes.

Accordingly, the department’s decision is REVERSED, and it is ORDERED that:

1. The department shall proces s Claimant’s April 11, 2011,
MA/Retro-MA and SDA application, and shall award him all the
benefits he may be entitled tor eceive, as long as he meets the
remaining financial and non-financial eligibility factors.

2. The depar tment shall review Cla imant’s medical condition for
improvement in September, 2014, unless his Soc ial Securit y
Administration disability status is approved by that time.

3. The depar tment shall obtain updated medical evidence from
Claimant’s treating physicians, physical therapists, pain clinic notes,
etc. regarding his ¢ ontinued treatment, progress and prognosis at
review.

Itis SO ORDERED.

Is/

Vicki L. Armstrong
Administrative Law Judge

for Maura D. Corrigan, Director
Department of Human Services

Date Signed: September 28, 2012

Date Mailed: September 28, 2012

NOTICE: Administrative Hearings may order a rehearing or reconsideration on
either its own motion or at the request of a party wit hin 30 day s of the mailing
date of this Decision and Order. Admi nistrative Hearings will not order a
rehearing or reconsideration on the Department's motion where the final decision
cannot be implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days
of the mailing of the Decision and Order or, if a timely r equest for rehearing was
made, within 30 days of the receipt date of the rehearing decision.
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