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ADMINISTRATIVE LAW JUDGE: _

HEARING DECISION

This matter is before the undersigned Administrative Law Judge pursuant to MCL

400.9 and MCL 400.37 upon  claimant's request for a hearin g. After due notice, a

hearing was held on _

ISSUE

Was the denial of claimant’s application for MA-P and retroactive MA-P for lack
of disability correct?

FINDINGS OF FACT

The Administrative Law Judge, bas ed upon the competent, material and
substantial evidence on the whole record, finds as material fact:

(1)  Claimant applied for MA-P, SDA, and retroactive MA-P on _

(2) Claimantis .years old.

(3)  Claimant has a high school education.

(4) Claimant is not currently working.
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Claimant has a prior wo rk history consisting of manufacturing and CNA
work.

Claimant performed these jobs at the light, medi um, and heavy exertional
level.

Claimant has a history of bilateral calcaneus fractures of the ankles.

While thes e fractures were expected to heal within 90 days of the
sustaining injury, by the time of the hearing, these fractures had not
healed, and claimant still required an assistive dev ice to ambulat e
effectively.

Claimant’s treating source indic ates that claimant has fractures of the
weight bearing joints that were not healed within 12 months of the injury.
on [ thc Vedical Review T eam denied MA-P, S DA and
retroactive MA-P, stating that claim ant did not have a serious im pairment

that could be expected to last more than 12 months.

on | c'aimant filed for hearing.
On _ the St ate Hearing Rev iew Team denied MA-P,

SDA, and retroactive MA-P, stating t hat claimant did not have a serious
impairment that would meet the durational requirement of 12 months.

On [ = hearing was  held before the Administrative La w
Judge.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is es tablished by Title XIX of the Social

Security Act and is im plemented by Title 42 of the Code of Federal Regu lations (CFR).
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The Department of Human Services (DHS or Department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Bridges Reference Manual (BRM).

Federal regulations require that t he Department use the same operativ e
definition of the term “disabled ” as is used by the Social Sec  urity Administration for
Supplemental Security Income (SSI) under Title XVI of the Social Security Act. 42 CFR
435.540(a).

Disability is defined as the inability to do any substantial gainful activity by reason
of any medically deter minable physical or m ental impairment which can be expected to
result in death or which has lasted or can be expected to last for a continuous period of
not less than 12 months. 20 CFR 416.905

This is determined by a five step s equential evaluation process where current
work activity, the severity and duration of t he impairment(s), statutory listings of medical
impairments, residual functional capacity, and vocational factors (i.e., age, education,
and work experience) are considered. Thes e factors are alway s considered in order
according to the five step sequential evaluation, and when a determination can be made
at any step as to the claimant’s disability status, no analys is of subsequent steps are
necessary. 20 CFR 416.920

The first step that must be considered is w hether the claimant is still partaking in
Substantial Gainful Activity (SGA ). 20 CFR 416.920(b). To be considered disabled, a
person must be unable to engage in SGA. A person who is earning more than a certain

monthly amount (net of impai rment-related work expenses) is ordinarily considered t o
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be engaging in SGA. The am ount of monthly earnings considered as SGA depends on
the nature of a person's disa  bility; the Social Security Act specifies a higher SGA
amount for statutorily b lind individuals and a lo wer SGA amount for non-blind
individuals. Both SGA amounts increase wit h increases in the national average wage
index. The monthly SGA amount for statutorily blind individuals for 2010 is - For
non-blind individuals, the monthly SGA amount for 2010 is-

In the current case, claimant has testif ied that he is not  working, and the
Department has presented no evidence or allegations that claimant is engaging in SGA.
Therefore, the Administrative Law Judge finds that the claimant is not engaging in SGA,
and thus passes the first step of the sequential evaluation process.

The second step that must be ¢ onsidered is whether or not the claimant has a
severe impairment. A severe impairmentis an impairment expected to last 12 months
or more (or result in death), which significan tly limits an individual’s physical or ment al
ability to perform basic work activities. The term “basic work activities” means the
abilities and aptitudes necessary to do most jobs. Examples of these include:

(1)  Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying or handling;

(2)  Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

(4)  Use of judgment;

(5) Responding appropriately to supervision, co-workers
and usual work situations; and

(6) Dealing with changes in a routine work setting. 20
CFR 416.921(b).
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The purpose of the second step in the sequential evaluation process is to screen
out claims lacking in medical merit. Higgs v. Bowe n 880 F2d 860, 862 (6 " Cir, 1988).
As a result, the Department may only screen out claims at this level whic h are “totally
groundless” solely from a medi cal standpoint. Thisis a de minimus standard in the
disability d etermination that t he court may use on ly to disregard trifing matters. As a
rule, any impairment that can reasonably be expec ted to significantly impair basic
activities is enough to meet this standard.

This case is a perfect example of why ALJ’s must review disability cases using a
de novo standard of review. When claimant first applied for disability, nobody, including
treating sources, thought claima nt would have an im pairment that would meet the 12
month durational requirement. Claimant sustained bilateral calcaneus fractures in April,
2010, that seriously impaired cl aimant’s ability to walk. At the time of application,
claimant’s treating sources i ndicated that claimant should be fully recovered within 3
months, and therefore, claim ant’s requests for SDA an d MA were denied, for failing to
meet the durational requirements.

However, claimant’'s doctors were incorrect with their prognosis—  a not
uncommon phenomenon. Claim ant presented at the hearing with the same fractures,
which had not healed, despite medical expe ctations. Claimant’s treating sources
confirmed that claimant’s fractures had not healed, due to unforeseen complications
and deformities. A letter from claimant’s orthopedic surgeon stat es that claimant
requires a subtalar fusion  with tendon lengthening and poss ible posterior release.
Without this surgery, claim ant will b e unab le to walk wit hout the use of an assistive

device—in short, claimant’s injury has  not healed and will not  heal without further
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intervention. Clearly, claimant has an impa irment with an onset dat e of _
this was t he date claimant was injured, and the beginning of her medical dis ability.
However, if the undersigned were to not review this case de novo, a finding of not
disabled would be required—at the time of application and denial, all doctors expected
claimant to make a full, simple, recovery.

This was not the case; luckily, the standard of review in this case is de novo. By
the time of the hearing, it was likely claimant would not recover within 12 months, and at
the time of this writing, it has been confirmed that claimant has not recovered. Claimant
has a serious impairment with  regards to walking, standing, crouching, stooping and
squatting, which impairs on many work relat ed activities. Therefore, claimant passes
step two of the five step process, thanks to the fact that the undersigned can conduct a
de novo review of claimant’s situation.

In the third step of the s equential evaluation, we must determine if the claimant’'s
impairments are listed in Ap pendix 1 of Subpart P of 20 CFR, Part404. 20 CFR
416.925. Thisis, generally speaking, an objec tive stand ard; either claimant’s
impairment is listed in this appendix, oritis not. However, at this step, a ruling against
the claimant does not direct a finding of “not disabled”; if the claimant’s impairment does
not meet or equal a listing found in Appendix 1, the sequent ial evaluation process must
continue on to step four.

The Administrative Law Judge finds that the claimant’s medical records contain

medical evidence of an impairment that meets or equals a listed impairment.
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After considering the listings contained in Section 1.00 (Musculoskeletal), the
great weight of the ev idence of record finds that clai mant’s joint disorder meets the
listing for a major dysfunction of a joint.

Appendix 1 of Subpar t P of 20 CFR 404, Section  1.00 has this to say about

fractures of weight bearing joints:

1.02 Major dysfunction of a joint(s) (due to any cause)
Characterized by gross anat omical deformity (e.g.,
subluxation, contracture, bony or fibrous anky losis,
instability) and chronic joint pain and stiffness with s igns of
limitation of motion or other abnormal motion of the affected
joint(s), and findings on appr opriate medically acceptable
imaging of joint space narro  wing, bony destruction, or
ankylosis of the affected joint(s). With:

A. Involvement of one major peripheral weight-bearing joint
(i.e., hip, knee, or ankle), re sulting in inability to ambulate
effectively, as defined in 1.00B2b

A careful examination of cI aimant’s medical records, supplied from a treating
source and a treating source statement, show claimant meets the criteria.

A treating source opinion dat ed April 13, 2011 shows that claimant has a s evere
fracture of her right calcaneus, and is unable to bear weight on the joint secondary to
pain and gross deformity. Claimant requirest  he use of ambulatory aids, which, at
present, is a prescribed wheelchair. Acceptable medical imaging shows bony
destruction, and further surgical intervention is required to heal the fracture. Treating
source opinions cannot be disc ounted unless the Administrative Law Judge provides
good reasons for discounting the opinion, and the undersigned does not see a particular

reason to discount this opinion. Rogers; Bowen v Commissioner, 473 F. 3d 742 (6th Cir.
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2007). This opinion is extremely thorough, and is s upported by the medic al evidence
contained in the hearing packet.

As claimant therefore meets the criteria for joint disorders, the Administrative Law
Judge holds that claimant meets or equals t he listings contained in section 1.00, and
therefore, passes step 3 of our 5 step process. By meet ing or equaling t he listing i n
question, claimant must be considered disabled. 20 CFR 416.925.

With regard to steps 4 and 5, when a dete rmination can be made at any step as
to the claimant’s dis ability status, no a nalysis of subsequent s teps are necessary. 20
CFR 416.920. Therefore, the Administrative Law Judge sees no r eason to continue his
analysis, as a determination can be made at step 3.

With regards to the S DA program, the undersigned notes that as claimant meets
the requirements for the SSI program, claim ant therefore meets al | requirements of the
SDA program as well.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings  of fact and
conclusions of law, decides that the claim ant is disabled fort he purposes of the MA
program. Therefore, the decisions to deny claimant’s application for MA-P, SDA and
retroactive MA-P were incorrect.

Accordingly, the Department’s decisi on in the above stated matter is, hereby,
REVERSED.

The Department is ORDERED t o process claimant’s MA-P/SDA application and

award required benefits, provided claimant meets all non-medical standar ds as well.
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The Department is further ORDERED to initiate a review of claimant’s disability case in

Administrative Law Judge
for Maura Corrigan, Director
Department of Human Services

Date Signed:__05/12/11

Date Mailed:__05/13/11

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.

RJC/d]

CC:
ma and County DHS (Dist #02) / DHS-1843

Administrative Hearings





