




 
Docket No. 2011-48460 CMH  
Decision and Order 
 

3 

children.  The program is jointly financed by the Federal and State 
governments and administered by States.  Within broad Federal 
rules, each State decides eligible groups, types and range of 
services, payment levels for services, and administrative and 
operating procedures.  Payments for services are made directly by 
the State to the individuals or entities that furnish the services.    

42 CFR 430.0 
 
The State plan is a comprehensive written statement submitted by 
the agency describing the nature and scope of its Medicaid 
program and giving assurance that it will be administered in 
conformity with the specific requirements of title XIX, the 
regulations in this Chapter IV, and other applicable official 
issuances of the Department.  The State plan contains all 
information necessary for CMS to determine whether the plan can 
be approved to serve as a basis for Federal financial participation 
(FFP) in the State program. 

                                                                               42 CFR 430.10 
 
Section 1915(b) of the Social Security Act provides: 

  
The Secretary, to the extent he finds it to be cost-effective and 
efficient and not inconsistent with the purposes of this subchapter, 
may waive such requirements of section 1396a of this title (other 
than subsection(s) of this section) (other than sections 
1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) of this title insofar as 
it requires provision of the care and services described in section  
1396d(a)(2)(C) of this title) as may be necessary for a State… 

  
The State of Michigan has opted to simultaneously utilize the authorities of the 1915(b) and 
1915(c) programs to provide a continuum of services to disabled and/or elderly populations.  
Under approval from the Centers for Medicare and Medicaid Services (CMS) the Department 
of Community Health (MDCH) operates a section 1915(b) and 1915(c) Medicaid Managed 
Specialty Services and Support program waiver.  CMH contracts with the Michigan 
Department of Community Health to provide services under the waiver pursuant to its contract 
obligations with the Department. 
 
Medicaid beneficiaries are entitled to medically necessary Medicaid covered services for which 
they are eligible.  Services must be provided in the appropriate scope, duration, and intensity 
to reasonably achieve the purpose of the covered service. The agency may place appropriate 
limits on a service based on such criteria as medical necessity or on utilization control 
procedures. See 42 CFR 440.230.  
 

, Family Services Director at  Living Services, Inc., the contractor 
providing services for Appellant, testified that, in her opinion, long term residential placement is 
not a covered service under the Children’s Waiver per both the Medicaid Provider Manual and 
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• Delivered consistent with, where they exist, available 
research findings, health care practice guidelines, best 
practices and standards of practice issued by professionally 
recognized organizations or government agencies. 
(Emphasis added) 

 
2.5.D. PIHP DECISIONS 
Using criteria for medical necessity, a PIHP may: 
Deny services that are: 

• deemed ineffective for a given condition based upon 
professionally and scientifically recognized and accepted 
standards of care; 

• experimental or investigational in nature; or 
• for which there exists another appropriate, efficacious, less-

restrictive and cost effective service, setting or support that 
otherwise satisfies the standards for medically-necessary 
services; and/or 

• Employ various methods to determine amount, scope and 
duration of services, including prior authorization for certain 
services, concurrent utilization reviews, centralized 
assessment and referral, gate-keeping arrangements, 
protocols, and guidelines. 

 
A PIHP may not deny services based solely on preset limits of the 
cost, amount, scope, and duration of services. Instead, 
determination of the need for services shall be conducted on an 
individualized basis.  
 

  Medicaid Provider Manual, Mental Health and Substance Abuse, 
Program Requirements Section, July 1, 2011, pages 13-14. 

 
, Appellant’s mother testified that in-home services through  Living 

Services, Inc. began in  and that before the school year ended the CLS hours were 
only used sporadically because workers sometimes did not show up and it was difficult to find 
staff to work with the Appellant because of his behaviors. Mrs.  also testified that 
Appellant’s behaviors are consistently self-injurious; that he hits himself in the head repeatedly 
while screaming, and scratches himself until he bleeds. Mrs.  testified that Appellant 
has been hospitalized three times this summer due to his self injurious behaviors and that he is 
worsening by the day. She reported that Appellant is aggressive towards others, especially 
towards the family’s  year old, and that his behaviors have had a profound effect on the other 
children in the household. (The ’s have a total of six children, five of which are still in 
the home, and one of which also has autism and is covered by the Children’s Waiver). Mrs. 

 testified that, in her opinion, the CLS workers in her home do not have the expertise 
to deal with Appellant and that while she would like to maintain Appellant in the home, it is 
simply not the right setting for him. Mrs.  also testified regarding the following specific 
incidents:  
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structured, intensified and experienced educational setting, namely, a residential facility 
that can provide an intensive behavioral intervention program.” (Exhibit III, tab K) 

 
• In , Appellant underwent a reevaluation at the  Autism 

and Communication Disorders Center ACC) because of his parent’s concerns 
about his lack of academic process as well as his continued physical aggression 
towards others. The evaluation included testing, interviews, and a school observation. In 
conclusion, the authors of the report concluded, “To ensure the provision of appropriate 
services and to ensure [Appellant’s] safety, as well as the safety of those around him, 
we recommend consideration of a residential placement designed to meet the needs of 
individuals with significant developmental disabilities.” (Exhibit III, tab G) 

 
• On , Dr. , opined that Appellant is in need of 

“supervised one-on-one care, and he cannot be safely or properly maintained in the 
home or at school. He should be placed in a structured twenty-four hour a day 
residential treatment behavior program that caters to an ABA model of learning.” 
(Exhibit III, tab A1). Dr.  has been treating Appellant since he was two years 
old.  

 
• On , Dr. , opined that Appellant needs, “A supervised 

one-on-one residential treatment facility . . .” (Exhibit V, tab C) 
 
Under the Department’s medical necessity criteria section, there exists a more clinically 
appropriate, less restrictive and more integrated setting in the community for Appellant, 
specifically his own home. Clearly, Appellant’s placement in his own home is less restrictive 
than any residential placement. Furthermore, as noted above, “Inpatient, licensed residential or 
other segregated settings shall be used only when less restrictive levels of treatment, service 
or support have been, for that beneficiary, unsuccessful or cannot be safely provided.” Here, 
Appellant has only been receiving services in his home since , and while there have 
clearly been many difficulties, it cannot be said at this time that this less restrictive level of 
treatment has been unsuccessful. It is likely that Appellant will require increased services, 
especially if he is not in school, and should benefit from the development of a behavioral plan. 
Likely, Appellant will require the approval of 24 hour per day/7 day per week community living 
supports in the home.  
 
Furthermore, based on the Department’s covered services policy, Section 14 of the Medicaid 
Provider Manual, long-term residential placement is not a Medicaid covered service under the 
Children’s Waiver. Additionally, long-term residential placement is not a covered service under 
the Children’s Waiver Technical Assistance Manual and it does not appear as a covered 
service on the Children’s Waiver application. And while Appellant correctly points out that 
Children’s Waiver services are simply an enhancement to regular Medicaid services, which 
contemplate inpatient services, those services cannot be provided to Appellant at this time 
through the Children’s Waiver because, as discussed above, Appellant does not meet the 
medical necessity criteria for residential placement. 
 






