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HEARING DECISION

This matter is before the undersigned Administrative Law Judge pursuant to MCL

400.9 and MCL 400.37 upon claimant's request for a hearing. After due notice, a

hearing was held on June 16, 2011.

ISSUE

Was the denial of claimant’s application for MA-P and SDA for lack of disability

correct?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material and

substantial evidence on the whole record, finds as material fact:

(1)
(2)
3)
(4)
®)

Claimant applied for MA-P on December 6, 2010.

Claimant is 48 years old.

Claimant has less than a high school education.

Claimant is illiterate; this fact is supported by the medical record.

Claimant is not currently working.



(6)

(7)

(8)

(9)
(10)

(11)

(12)

(13)
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Claimant has been diagnosed with back, left hip, and knee pain, arthritis.
On February 15, 2011, the Medical Review Team concluded that claimant
was only capable of sedentary work, and ruled claimant would fall under
grid rule 201.19, which directed a finding of not disabled.

MRT did not apply the fact that claimant is illiterate to their grid rule
determination.

On March 29, 2011, claimant filed for hearing.

On May 10, 2011, the State Hearing Review Team denied MA-P, stating
that claimant retained the capacity to perform a wide variety of sedentary
work, and ruled that claimant would fall under grid rule 201.19, which
directed a finding of not disabled.

SHRT did not apply the fact that claimant is illiterate to their grid rule
determination.

On June 16, 2011, a hearing was held before the Administrative Law
Judge.

Claimant did not contest the SHRT or MRT sedentary work determination,
or their determination at any of the steps in the five step process.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is established by Title XIX of the Social

Security Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).

The Department of Human Services (DHS or Department) administers the MA program

pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
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the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Bridges Reference Manual (BRM).

Federal regulations require that the Department use the same operative
definition of the term “disabled” as is used by the Social Security Administration for
Supplemental Security Income (SSI) under Title XVI of the Social Security Act. 42 CFR
435.540(a).

Disability is defined as the inability to do any substantial gainful activity by reason
of any medically determinable physical or mental impairment which can be expected to
result in death or which has lasted or can be expected to last for a continuous period of
not less than 12 months. 20 CFR 416.905

This is determined by a five step sequential evaluation process where current
work activity, the severity and duration of the impairment(s), statutory listings of medical
impairments, residual functional capacity, and vocational factors (i.e., age, education,
and work experience) are considered. These factors are always considered in order
according to the five step sequential evaluation, and when a determination can be made
at any step as to the claimant’s disability status, no analysis of subsequent steps are
necessary. 20 CFR 416.920

The first step that must be considered is whether the claimant is still partaking in
Substantial Gainful Activity (SGA). 20 CFR 416.920(b). To be considered disabled, a
person must be unable to engage in SGA. A person who is earning more than a certain
monthly amount (net of impairment-related work expenses) is ordinarily considered to
be engaging in SGA. The amount of monthly earnings considered as SGA depends on

the nature of a person's disability; the Social Security Act specifies a higher SGA
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amount for statutorily blind individuals and a lower SGA amount for non-blind
individuals. Both SGA amounts increase with increases in the national average wage
index. The monthly SGA amount for statutorily blind individuals for 2010 is $1,640. For
non-blind individuals, the monthly SGA amount for 2010 is $1000.

In the current case, claimant has testified that she is not working, and the
Department has presented no evidence or allegations that claimant is engaging in SGA.
Therefore, the Administrative Law Judge finds that the claimant is not engaging in SGA,
and thus passes the first step of the sequential evaluation process.

With regards to steps two, three and four, claimant did not contest MRT and
SHRT's determination at this step. The undersigned will therefore assume that the
determination of the Department at these steps was correct.

In the fifth step of the sequential consideration of a disability claim, the
Administrative Law Judge must determine if the claimant’'s impairment(s) prevents
claimant from doing other work. 20 CFR 416.920(f). This determination is based upon
the claimant’s:

Q) residual functional capacity defined simply as “what
can you still do despite you limitations?” 20 CFR

416.945;

(2) age, education, and work experience, 20 CFR
416.963-.965; and

(3) the kinds of work which exist in significant numbers in
the national economy which the claimant could
perform despite his/her limitations. 20 CFR 416.966.
See Felton v DSS 161 Mich. App 690, 696 (1987).

At step five, RFC must be expressed in terms of, or related to, the exertional

categories when the adjudicator determines whether there is other work that the
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individual can do. However, in order for an individual to do a full range of work at a
given exertional level, such as sedentary, the individual must be able to perform
substantially all of the exertional and nonexertional functions required at that level.
SSR 96-8p. The individual has the burden of proving that they are disabled and of
raising any issue bearing on that determination or decision. SSR 86-8.

If the remaining physical and mental capacities are consistent with meeting the
physical and mental demands of a significant number of jobs in the national economy,
and the claimant has the vocational capabilities (considering age, education and past
work experience) to make an adjustment to work different from that performed in the
past, it shall be determined that the claimant is not disabled. However, if the claimant’s
physical, mental and vocational capacities do not allow the individual to adjust to work
different from that performed in the past, it shall be determined at this step that the
claimant is disabled. SSR 86-8.

For the purpose of determining the exertional requirements of work in the
national economy, jobs are classified as “sedentary”, “light”, “medium”, “heavy”, and
“very heavy”. These terms have the same meaning as are used in the Dictionary of
Occupational Titles. In order to evaluate the claimant’s skills and to help determine the
existence in the national economy of work the claimant is able to do, occupations are
classified as unskilled, semiskilled and skilled. SSR 86-8.

These aspects are tied together through use of the rules established in Appendix
2 to Subpart P of the regulations (20 CR 404, Appendix 2 to Subpart P, Section 200-
204 et. seq) to make a determination as to disability. They reflect the analysis of the

various vocational factors (i.e., age, education, and work experience) in combination
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with the individual's residual functional capacity (used to determine his or her maximum
sustained work capability for sedentary, light, medium, heavy, or very heavy work) in
evaluating the individual's ability to engage in substantial gainful activity in other than his
or her vocationally relevant past work. Where the findings of fact made with respect to
a particular individual's vocational factors and residual functional capacity coincide with
all of the criteria of a particular rule, the rule directs a conclusion as to whether the
individual is or is not disabled. 20 CFR 404, Subpart P, Appendix 2, Rule 200.00(a).

In the application of the rules, the individual's residual functional capacity, age,
education, and work experience must first be determined. The correct disability decision
(i.e., on the issue of ability to engage in substantial gainful activity) is found by then
locating the individual's specific vocational profile. Since the rules are predicated on an
individual's having an impairment which manifests itself by limitations in meeting the
strength requirements of jobs, they may not be fully applicable where the nature of an
individual's impairment does not result in such limitations, e.g., certain mental, sensory,
or skin impairments. 20 CFR 404, Subpart P, Appendix 2, Rule 200.00(c)-200.00(d).

In the evaluation of disability where the individual has solely a nonexertional type
of impairment, determination as to whether disability exists shall be based on the
principles in the appropriate sections of the regulations, giving consideration to the rules
for specific case situations. The rules do not direct factual conclusions of disabled or not
disabled for individuals with solely nonexertional types of impairments. 20 CFR 404,
Subpart P, Appendix 2, Rule 200.00(e)(1).

However, where an individual has an impairment or combination of impairments

resulting in both strength limitations and nonexertional limitations, the rules are
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considered in determining first whether a finding of disabled may be possible based on
the strength limitations alone; if not, the rule(s) reflecting the individual's maximum
residual strength capabilities, age, education, and work experience provide a framework
for consideration of how much the individual's work capability is further diminished in
terms of any types of jobs that would be contraindicated by the nonexertional limitations.
Furthermore, when there are combinations of nonexertional and exertional limitations
which cannot be wholly determined under the rules, full consideration must be given to
all of the relevant facts in the case in accordance with the definitions and discussions of
each factor in the appropriate sections of the regulations, which will provide insight into
the adjudicative weight to be accorded each factor.

Both MRT and SHRT ruled that claimant was capable of performing sedentary
work. Claimant did not contest that ruling. The Administrative Law Judge proceeds
under the assumption that the MRT and the SHRT determinations as to claimant’s
functional capacity level are correct.

Claimant is illiterate. This is noted in an independent examination conducted on
B  hc undersigned confirmed this fact at hearing, and claimant's
daughter testified that all applications were filled out by herself, and not the claimant.
There is no evidence that supports the conclusion that claimant is capable of reading.

However, when MRT and SHRT applied their functional capacity ruling to a grid
rule determination, it appears that MRT and SHRT made a grid rule determination
without considering claimant’s illiteracy. Claimant's sedentary capacity determination

was considered under grid rule 201.19, which applies to individuals of a younger age
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with limited education, and not grid rule 201.17, which applies to individuals of a
younger age who are illiterate.

For those within this group who are age 45-49, age is a less positive factor than
for those who are age 18-44. Accordingly, for such individuals; (1) who are restricted to
sedentary work, (2) who are unskilled or have no transferable skills, (3) who have no
relevant past work or who can no longer perform vocationally relevant past work, and
(4) who are either illiterate or unable to communicate in the English language, a finding
of disabled is warranted. 20 CFR 404, Subpart P, Appendix 2, Rule 201.00(h).

Claimant is, according to the Department, restricted to sedentary work. There is
no evidence that claimant has transferrable skills, and no evidence or allegation that
claimant can perform vocationally relevant past work. Claimant is illiterate. Therefore, a
finding of disabled is directed under rule 201.17, and both MRT and SHRT erred when
failing to consider claimant’s literacy; claimant should not have been considered under
rule 201.19.

With regards to the SDA program, as claimant is considered disabled for the
purposes of the MA program, claimant is considered disabled for the purposes of the
SDA program. BEM 261.

DECISION AND ORDER

The Administrative Law Judge, based upon the above findings of fact and
conclusions of law, decides that the claimant is disabled for the purposes of the MA
program. Therefore, the decision to deny claimant’s application for MA-P and SDA was

incorrect.
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Accordingly, the Department’s decision in the above stated matter is, hereby,
REVERSED.

The Department is ORDERED to process claimant’s MA-P and SDA application
and award required benefits, provided claimant meets all non-medical standards as

well. The Department is further ORDERED to initiate a review of claimant’s disability

Wiy

Robert Chavez

Administrative Law Judge

for Maura Corrigan, Director
Department of Human Services

case in July 2012.

Date Signed:__06/30/11

Date Mailed:__06/30/11

NOTICE: Administrative Hearings may order a rehearing or reconsideration on either
its own motion or at the request of a party within 30 days of the mailing date of this
Decision and Order.  Administrative Hearings will not order a rehearing or
reconsideration on the Department's motion where the final decision cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a timely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.
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