STATE OF MICHIGAN
STATE OFFICE OF ADMINISTRATIVE HEARINGS AND RULES
ADMINISTRATIVE HEARINGS FOR THE
DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF: Reg. No: 2011-25506
Issue No: 2009:; 4031

Case No: _

Hearing Date:

June 29, 2011

Newaygo County DHS
ADMINISTRATIVE LAW JUDGE: Suzanne L. Morris

HEARING DECISION

This matter is before the undersigned Admini strative Law Judge pursuant to MCL 400. 9
and MCL 400.37 upon claimant's request for a hearing. After due notice, a telephone

hearing was held on June 29, 20 11. The c laimant appeared and provided testimony.
Witnesses for the claimant in cluded

ISSUE

Did the Department of Human Services (the department) properly deny claimant’s
application for Medical Assistance (MA-P) and State Disability Assistance (SDA)?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  On December 28, 2010, claimant filed an application for Medical
Assistance and State Disability Assistance benefits alleging disability.

(2) On March 2, 2011, the Medica | Review Team denied claimant’'s
application stating that claimant had a non-exertional impairment and was
capable of performing other work.

(3) On March 8, 2011, the department case worker sent claimant notice that
her application was denied.

(4) On March 15, 2011, claimant filed a request for a hearing to contest the
department’s negative action.
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(5)  On April 14, 2011, the State Hearing Revi ew Team again denied
claimant’s application stating that claimant retains the capacity to perform
a wide range of medium, unskilled work.

(6) A telephone hearing was held on June 29, 2011.

(7)  Claimant is a 49-year-old woman whose birth date is m
Claimant is 5’ tall and weighs 180 pou nds. Claimant c omplete e
grade in s chool. Claimant reports that she can read and write and do
basic math, although she reports she has some attention span problems.

(8) Claimant reports that she last worked in 2009, bu tis stillr eceiving
Unemployment Compensation Benefits (UCB). She claims e xperience in
die casting, sewing, working as an attendant at ala undromat and as a
clerk in a convenience store.

(9) Claimant alleges as disabling impairments: Seizures, memory loss, thyroid
problems, anxiety and depression.

(10) Claimant resides with a friend that assists her with daily living activities.
Claimant does have joint custody of her 14 year-old son. He spends the
school year with his father and every other weekend with his mother.

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is estab lished by Title XIX of the Social Sec urity
Act and is implemented by T itle 42 of the C ode of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Program Reference Manual (PRM).

The State Disability A ssistance (SDA) program which pr ovides financial ass istance for
disabled persons is established by 2004 PA 344. The Department of Human Service s
(DHS or department) admin isters the SDA program pursuant to MCL 400.10, et seq.,
and MAC R 400.3151-400.3180. Department polic ies ar e found in the Bridges
Administrative Manua | (BAM), the Bridges Elig ibility Manual (B EM) and the Progra m
Reference Manual (PRM).

Pursuant to Federal Rule 42 CFR 435.540, the Department of Human Services uses the
federal Supplemental Security Income (SSI) policy in determi ning eligibility for disability
under the Medical Assistance program. Under SSI, disability is defined as:

...the inability to do any substant ial gainful activity by reason
of any medically determinable ph ysical or mental impairment
which can be expected to result in death or which has lasted
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or can be expected to last for a continuous period of not less
than 12 months.... 20 CFR 416.905

In general, claimant  has the responsibilit  y to prove that he/she is disabled.
Claimant’s impairment must re sult from anatomical, physiol ogical, or ps ychological
abnormalities whic h can be shown by m  edically ac ceptable c linical and laboratory
diagnostic techniques. A physical or mental impairment must be established by medical
evidence c onsisting of signs, symptoms, a nd laboratory findings, not only claimant’'s
statement of symptoms. 20 CFR 416.908; 20 CFR 416.927. Proof must be in the form
of medical evidenc e showing that the clai mant has an impairment and the nature and
extent of its severity. 20 CFR 416.912. In  formation must be suffi cient to enable a
determination as to the nature and limiting effects of the im pairment for the period in
question, the probable duration of the impairment and the re sidual functional capacity to
do work-related physical and mental activities. 20 CFR 416.913.

A set order is used to deter mine disability . Current work activity, severity of
impairments, residual functional capacity, past wor k, age, or education and work
experience is reviewed. If there is a finding that an individual is disabled or not disabled
at any point in the review, there will be no further evaluation. 20 CFR 416.920.

At step one, the Administrative Law Judge must determine whethe r the claimant is
engaging in substantial gainful activi ty (20 CFR 404.1520(b) and 416.920(b)).
Substantial gainful activity (SGA) is defined as work activity that is both substantial and
gainful. “Substantial work activity” is work activity that involves doing signific ~ ant
physical or mental activities (20 CFR 40  4.1572(a) and 416.972(a)). “Gainful work
activity” is work that is usually done for pay or profit, whether or not a profit is realize d
(20 CFR 404.1572(b) and 416. 972(b)). Generally, if an i ndividual has earnings from
employment or self-employment above a specific level set out in the regulations, it is
presumed that he/she has de monstrated the ability to engagein SG A (20CF R
404.1574, 404.1575, 416.974, and 416.975). If an individual engages in SGA, he/she is
not disabled regardles s of how severe his/ her physical or mental impairments are and
regardless of his/her age, educa tion, and work experience. If the individual is n ot
engaging in SGA, the analysis proceeds to the second step.

At step two, the Admi nistrative Law Judge must determine whether the claimant has a
medically determinable impairment that is “severe” or a combination of impairments that
is “severe” (20 CFR 404.1520(c ) and 416.920(c)). Animpai rment or com bination of
impairments is “sever e” within the meaning of the r egulations if it signific antly limits an
individual’s ability to perform basic work acti  vities. An impair ment or combination of
impairments is “not severe” when medical and other evidenc e establish only a slight
abnormality or a combination of slight abno rmalities that would have no m ore than a
minimal effect on an individual’s ability to work (20 CFR 404.1521 and 416. 921; Social
Security Rulings (SSRs) 85-28, 96-3p, an d 96-4p). If the claimant does not have a
severe medically determinable impairment or combination of impairments, he/she is not
disabled. If the claimant has a severe im pairment or combinatio n of impairments, the
analysis proceeds to the third step.
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Statements about pain or other symptoms do not alone establish disability. There must
be medical signs and laboratory findings wh ich demonstrate a medical im pairment....
20 CFR 416.929(a).

...Medical reports should include —

(1) Medical history.

(2) Clinical findings (such as the results of physical
or mental status examinations);

(3) Laboratory findings (such as blood press ure,
X-rays);

(4) Diagnosis (statement of disease or injury
based on it s signs and symptoms).... 20 CFR
416.913(b).

In determining dis ability under the law, the abili ty to work is measured. An indiv idual's
functional capacity for doing bas ic work activities is evaluated. If an individual has the
ability to perform basic work activities with  out signific ant limitations, he or she is not
considered disabled. 20 CFR 416.994(b)(1)(iv).

Basic work activities are the abilities and aptitudes necessary to do most jobs.
Examples of these include --

(1) Physical functions such as walking, standing, sitting,
lifting, pushing, pulling, reaching, carrying, or
handling;

(2) Capacities for seeing, hearing, and speaking;

(3) Understanding, carrying out, and remembering simple
instructions;

4) Use of judgment;

(5) Responding appropriately to supervision, co-workers
and usual work situations; and

(6) Dealing with changes in a routine work setting. 20
CFR 416.921(b).

Medical findings must allow a determination of (1) the nature and limiting effects of your
impairment(s) for any period in question; (2 ) the probable duration of the impairment ;
and (3) the residual functional capacity to do work-related physical and mental activities.
20 CFR 416.913(d).
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Medical evidence may contain medical opinions. Medical op inions are statements from
physicians and psychologists or other a cceptable medical sources that reflect
judgments about the nature and severity of the impairment(s), including your symptoms,
diagnosis and prognosis, what an indiv idual can do des pite impairment(s), and the
physical or mental restrictions. 20 CFR 416.927(a)(2).

All of the evidenc e relevant to the claim, including m edical opinions, is rev iewed and
findings are made. 20 CFR 416 .927(c). A statement by a m edical source finding that
an individual is "disabled" or "unable to work" does not mean that disability exists for the
purposes of the program. 20 CFR 416.927(e).

The Administrative Law Judge is responsible for making the determination or decis ion
about whether the statutory definition of disability is met. The Administrative L aw Judge
reviews all medical findings and other ev idence that support a medical source's
statement of disability.... 20 CFR 416.927(e).

At step three, the Administrative Law Judg e must determine whet her the claimant’s
impairment or combination of impairments meets or medically equals the criteria of an
impairment listed in 20 CFR Part 404, S ubpart P, Appendix 1 ( 20 CFR 404.1520(d),
404.1525, 404.1526, 416.920(d) , 416.925, and 416.926). Ift he claimant’s impairment
or combination of impairments meets or medi cally equals the criter ia of a listing and
meets the duration requirement (20 CF R 404.1509 and 416. 909), the claimant is
disabled. If it does not, the analysis proceeds to the next step.

Before considering st ep four of the sequential evaluation pr ocess, the Administrative

Law Judge must first determine  the claimant’s residual functional capac ity (20 CFR

404.1520(e) and 416. 920(e)). Anin dividual’s res idual functio nal capacity is his/he r
ability to do physic al and mental work activ ities on a s ustained basis des pite limitations
from his/her impairments. In making this finding, all of the cl aimant’s impairments,

including impairments that are not severe, must be c onsidered (20 CFR 404.1520(e),
404.1545, 416.920(e), and 416.945; SSR 96-8p).

Next, the Administrative La w Judge must determine at step four whether the claimant
has the residual functional capacity to perform the requirements of his/her past relevant
work (20 CFR 404.1520(f) and 4 16.920(f). The term past relevant work means wor k
performed (either as the claimant actually perf ormed it or as it is generally performed in
the national economy) within the last 15 years or 15 years prior to the date that disability
must be established. In addition, the wo rk must have lasted long enough for the
claimant to learn to do the job and hav e been SGA ( 20 CFR 404.1560(b), 404.1565,
416.960(b), and 416.965). If the cl aimant has the residual f unctional capacity to do
his/her past relevant work, the claimant is not disabled. If the cl aimant is unable to do
any past relevant work or does not have any past relevant work, the analysis proceeds
to the fifth and last step.

Atthe las tstep ofthe  sequential ev aluation proc ess (20 CFR 404.15 20(g) and
416.920(g), the Administrative Law Judge must determine whether the claimant is able



2011-25506/LYL

to do any other work considering his/her r esidual functional capacity, age, education,

and work experience. If the claimant is able to do other work, he/she is not disabled. If
the claimant is not able to do other work and meets the duration requirements, he/she is
disabled.

To determine the physical demands (exertional requir ements) of work in the national
economy, we class ify jobs as sedentary, lig ht, medium and heavy . These terms have
the same meaning as they have in the Dictionary of Occupational Titles , published by
the Department of Labor... 20 CFR 416.967.

Sedentary work. Sedentary work involves lifting no more than 10 pounds at a time and
occasionally lifting or carrying articles lik e docket files, ledgers, and small tools.
Although a sedentary job is defined as one whic h involves sitting, a certain amount of
walking and standing is often necessary in carrying out job duties. Jobs are sedentary if
walking and standing are required occasionally and other sedentary criteria are met. 20
CFR 416.967(a).

Light work. Light wor k involves lifting no more than 20 pounds at a time with frequent
lifting or carrying of objects weighing up to 10 pounds. Even though the weight lifted
may be very little, a job is in this categor y when it requires a good deal of walking or
standing, or when it involves sitting most of the time with some pushing and pulling of
arm or leg controls.... 20 CFR 416.967(b).

Medium work. Medium work involves lifting no more than 50 pounds at a time with
frequent lifting or carrying of objects we ighing up to 25 pounds. If someone can do
medium work, we determine that he or she can also do sedentary and light work. 20
CFR 416.967(c).

Heavy wor k. Heavy work involves lifting no more than 100 pounds at a time with
frequent lifting or carrying of objects we ighing up to 50 pounds. If someone can do
heavy wor k, we determine that he or she ¢ an also do medium, light, and sedentary
work. 20 CFR 416.967(d).

The law does not require an applicant to be completely symptom free before a finding of
lack of disability can be rendered. In fact, if an applicant’'s symptoms can be managed
to the point where substantial gainful activity can be achieved, a finding of not disabled
must be rendered.

For mental disorders, severity is assessed in terms of the functional limitations imposed
by the impairment. Functional limitations ar e assessed using the criteria in paragraph
(B) of the listings for mental di sorders (descriptions of restrict ions of activities of daily
living, social functioning; ¢ oncentration, persistence, or pace; and ability to tolerat e
increased mental demands associated wit h com petitive work).... 20 CFR, Part 404,
Subpart P, App. 1, 12.00(C).
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At Step 1, claimant is not engaged in subs tantial gainful activity and has not worked
since 2009. Claimant is not disqualified from receiving disability at Step 1.

At Step 2, the claimant's symptoms are evaluated to see there is an underlying
medically determinable phys ical or ment al impairment(s) that could reas onably be
expected to produce the claimant’s pain or other symptoms. This must be shown by
medically acceptable clinical and laboratory diagnostic tec hniques. Once an underlying
physical or mental impairment (s) has been shown, the Admi nistrative Law J udge must
evaluate the intensity, persist ence, and limiting effects of the claimant’s symptoms to
determine the extent to whic h they limit the clai mant’s ability to do basic work activities .
For this purpose, whenever statements about the in tensity, persistence, or functionally
limiting effects of pain or ot her symptoms are not substantiated by objective medical
evidence, a finding on the credibility of t he statements based on a consideration of the
entire case record must be made.

On

m t he claimant reported to m that she was
having difficulties with forgetfulness and conf usion. She reported that she was not

having seizures and her levels were normal.

On H the claimant stated she had not had further seizures, but was
somewhat depressed as she was afraid she wouldn’t be able to work or drive becaus e

of the seizures. The claimant’s was increased to 150 mg per day.

An— MRI of the brain showed the ventricular system and cortical sulci to
be normal in size and configuration for age. There was no mass effect, midline shift or
extraaxial collection. The gray-white matter interface was normal and there were no
abnormal signal intensity within  the cerebral or cerebellar hemispheres. The orbits,
visualized paranasal sinuses, and midline st ructures, brain stem and pos terior fossa
demonstrated no evidence of st ructural abnormality. The craniocervical junction was

unremarkable. The cerebellar tonsils we re well abo ve the foramen magnum. The
clinical impression was of a normal MRI of the brain.

Claimant has received counseling services through Community Mental Health.

A * Psychiatric/psychologi cal examination ¢ onducted by Disabilit y
Determination Services (DDS) found the claimant to be in contact with reality. She was
oriented, alert and spontaneous. Her speech was clear, coherent and fl uent. Her
thought processes were relevant, logical, ov er productive and indirect. The claimant
complained of depression, anxiety and a history of seizures. The diagnoses given were

depressive disorder NOS and anxiety disorder NOS. The claimant was found to have a
Global Assessment of Functioning (GAF) of 60.

Ata — appointment, the clai mant again indicat ed that she had not
suffered any seizures recently.
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The law does not require a claimant to be symptom free before a finding of lack of
disability can be rendered. In fact, if an applicant’s symptoms can be managed t50 the
point where substantial gainful employment can be achieved, a finding of not disabled
must be rendered.

While the claimant testified that she has frequent seizures, she repeatedly reported she
had not had any current seizures to her tr eating medical professionals. O n May 11,
2010; August 18, 2010; and December 2, 2010, the claimant indicated s he had not
suffered any seizures recently. The claim ant’s Dilantin appears to be medically
controlling much of the seizure activity. The only objective testing appears to be an MRI
conducted on October 8, 2010. The MRI showed no abnorma lities and the clinical
impression was of a normal MRI.

The claimant alleges memory impai rments. The November 29, 2010
psychiatric/psychological examination found t he claimant to be fully oriented to time,
person and place. T he claimant’s immedi ate, recent and past memory did not appear
impaired. The claimant was able to recite five numbers forwards and three numbers in
reverse. Claimant did recite three objects that were named for her and could recall all
three of them minutes later. Claimantco  rrectly identified the current and previous
presidents. Claimant properly identified her birth date.

The claimant also alleges depression and anxiety.

For mental disorders, severity is assessed in terms of the functional limitations imposed
by the impairment. Functional limitations ar e assessed using the criteria in paragraph
(B) of the listings for mental di sorders (descriptions of restrict ions of activities of daily
living, social functioning; ¢ oncentration, persistence, or pace; and ability to tolerat e
increased mental demands associated wit h competitive work.... 20 CFR, part 404,
subpart P, App. 1, 12.00(C).

There is insufficient objective medical/ps  ychiatric e vidence in the record indicating
claimant s uffers severe mental limitations . There is no mental residual functional
capacity assessment in the record. There is insufficient evidence contained in the file of
depression or anxiety so severe that it would prevent c laimant from working at any job.
It is noted that the claimant is currently receiving Unemployment Compensation Benefits
(UCB). To receive UCB, a person must be r eady, willing and ab le to return to work or
accept another job. Thus, in receiving UCB, the claimant is implicitly stating she is
capable of working. Thus, the claimant has failed to meet the burden of proof at Step 2.
Claimant must be denied  benefits at this step bas ed upon her failure to meet the
evidentiary burden.

If claimant had not been denied at Step 2, the analysis would proceed to Step 3 where
the medical evidence of claimant ’s condition does not give rise to a finding that sh e
would meet a statutory listing in the code of federal regulations.
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If claimant had not already been denied at Step 2, this Administrative Law Judge would
have to deny her again at Step 4 based u pon her ability to perform her past relevant
work. There is no ev idence upon which this Admin istrative Law Judge ¢ ould base a
finding that claimant is unable to perform work in which she has engaged in, in the past.
The claimant has a w ork history of working a line at a factory, working as an attendant
at a laundromat, working at a convenience store and sewing. While claimant may not
be able to perform factory work as she shoul d avoid machinery due to possible seizure
activity, the claimant is not found to be unable to engage in ot her work which sh e has
performed in the past and is denied from receiving disability at Step 4.

The Administrative Law Judge will co ntinue to proceed through the sequential
evaluation process to determine whether or  not claimant has the residual functional
capacity to perform some other jobs.

At Step 5, this Administrative Law Judge mu st determine whether or not claimant has
the residual functional capacity to perform some other jobs in the national economy.
This Administrative Law Judge finds that th e objective medical e vidence on the record
does not establish that clai mant has no residua | f unctional ¢ apacity. Claimant is
disqualified from receiving disability at Step 5 based upon the fact that she has not
established by objective medical evidenc e that she cannot perform some sedentary,
light or even medium unskilled work even with her impairments.

Medical vocational guidelines have been de veloped and can be found in 20 CFR,
Subpart P, Appendix 2, Sect ion 200.00. When the facts  coincide with a particular
guideline, the guideline directs a conclusion as to di sability. 20 CFR 416.969. Under
the Medical-Vocational guidelines, a younger indiv idual (age 49), with a limited
education, but at leas t liter ate and able to communicate in English and an  unskilled
work history who is capable of at least sedentary work is not considered disabled
pursuant to Vocational Rule 201.18.

The claimant has not presented the requi red competent, materi al and substantial
evidence which would support a finding that the claimant has an imp airment or
combination of impairments whic h would significantly limit the physical or mental abilit y
to do basic work activities. 20 CFR 416. 920(c). Although the claimant has cited
medical problems, the clinical documentation submitted by th e claimant is not sufficient
to establis h a finding that the claimantis  disabled. Thereis no objectiv e medica |
evidence to substantiate the claimant’s cl aim that the alleged im pairment(s) are severe
enough to reach the criteria and definition of disability. T he claimant is not disabled for
the purposes of the Medical Assistance disability (MA-P) program.

The department’s Bridges Eligibility Manual contains the following policy statements and
instructions for caseworkers regarding the State Disability As sistance program: to
receive State Disability Assist ance, a person must be dis abled, caring for a disable d
person or age 65 or older. BEM , ltem 261, p. 1. Because the claimant does not meet
the definition of disabled u nder the MA-P program and becaus e the evidence of record
does not establish that claimant is unable t o work for a period exceeding 90 days, the
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claimant does not meet the  disability criteria for Stat e Disability Assistanc e benefits
either

The Department has establishe d by the nec essary competent, material a nd substantial
evidence on the recor d that it was acting in compliance with department policy when it
determined that claimant was not eligib le to receive Medi cal As sistance and/or State
Disability Assistance.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, decides that the depar tment has appropriately establis hed on the record that i t
was acting in compliance wit h department policy when it deni ed claimant's application
for Medical Assistanc e, retroactive Medica | Assistance and Stat e Disability Assistance
benefits. The claimant should be able to perform a wide range of light or sedentary work
even with his impairments. The departm ent has established its case by a
preponderance of the evidence.

Accordingly, the department's decision is AFFIRMED.

Is/
Suzanne L. Morris
Administrative Law Judge
for Maura D. Corrigan, Director
Department of Human Services

Date Signed:__September 6, 2011

Date Mailed: September 6, 2011

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not order a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.
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The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.

SLM/ac

CC:
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