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ADMINISTRATIVE LAW JUDGE: Landis Y. Lain

HEARING DECISION

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9;
and MCL 400.37 upon petitioners’ request for a hearing. After due notice, an in-person
hearing was held on November 18, 2010. Petitioner personally appeared and testified.

ISSUE

Whether the Department of Human Services (the department) was acting in compliance
with depar tment policy when it  denied the pet itioner’s request for a Pre-Adoption
Support Subsidy for her adopted child?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  Petitioner’s adoptive parent (hereinafter petitioner) adopted a child
hereinafter referred to as Child A.

(2)  Child A’s date of birth is October 29, 2006.

(83)  Child A received foster care payments at a standard daily rate of _
per day from April 17, 2007, forward. (Exhibit B1-5)

(4)  An Adoption Support Subsidy/Non-Recurring Adoption Expenses
Application for Adoption with petitioner was received at Department of
Human Services on December 9, 2008. (Exhibit 1-13)

(5)  The Adoption Support Subsidy/Non-Recurring Adoption Expense eligibility
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determination for subsidy with petitioner was completed by Department of
Human Services on J uly 13, 2009. The Adoption support subsidy office
determined that Child A did not meet t he eligibility requirements as a child
with special needs pursuant to CFS 200 and CFS 300.

(6)  On July 13, 2009, the Adoption Subsidy office sent petitioner notice that
her application for adoption support subsidy was denied.

(7)  OnJuly 15, 2009, petitioner signed the notice and right to appeal.

(8) On August 3, 2009, an order was signed by the court placing the child for
adoption with supervision

(9)  On September 3, 2009, the Court signed the Order of Adoption.

CONCLUSIONS OF LAW

The Adoption Subsidy program is established by MCL 400. 115, etseq. ,andis
administered by the Department of Hum  an Services (formerly Family Independenc e
Agency (the department or agen cy) pursuant to MCL 400.10, et seq. Department
policies regarding Adoption Subsidy are found in the Services Manual (SM). The federal
law upon which Michigan law is based is Title IV-E of the Social Security Act, Section
473(c). Administrative Law Judge for the St ate Office of Administrative Hearings and
Rules (SOAHR) conducts the hearing and completes this decision.

The State of Michigan administers three Adoption Support Subsidy programs: Adoption
Support Subsidy; Adoption Me dical Subs idy; and Non-Recu rring Adoption Expens es
Reimbursement. The purpose of support of medical subsidies is to remove financ ial
barriers to the adoption of Michigan foster children with special needs as defined by MCL
400.115f. The purpose of the Non-Rec urring Adoption Expense Reimbursement
Program is to assist in  paying out-of-pocket expens es of adoption of special need s
children. Based on each indiv idual child’ s situation and needs , one or more of the
subsidy benefits may be available to support their adoption. Some children do not qualify
for any subsidy progr am based on their indivi dual circumstances. Subsidy is available
without respect to the income of the adopted parent or parents.

The Adoption Support Subs idy is intended to assist with the paymen t of expenses of

caring for and raising the child. It is not intended to meet all the costs of raising the child;
rather it is a money grant  program which provides assist ance to adoptiv e parents in

certain defined and limited ways. Adoptive par ents retain financial and dec ision-making
responsibility and authority for their child. A Support Subsidy is a monthly payment to the
parent or parents of an eligib le adopted child. Th is payment provides ass istance to the
parent or parents of t he adopted child and eligibility is de termined before the Petition for
Adoption is filed. The child-placing agency, the Department of Hum an Services (DHS),
or the Department of Community Health unit that has responsibility under Michigan’s law
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for the care and supervision of the child is responsible for submitting the applicatio n for
Support Subsidy. AAM, Item 100, page 1.

The DHS adoption s ubsidy office in central office administers these programs. The
department makes decisions regarding eligibil ity for all adoption s ubsidy programs and
reimbursements.

Agency Responsibilities

The child placing agency, DHS or the Department of Community Health (DCH) unit that
has responsibility for the care and supervision of the child is responsible for:

¢ Informing the prospec tive adoptive parent (s) about Michigan’s adoption s ubsidy
programs.

e Discussing the application process with the prospective adoptive parent(s).

e Submitting the applic ation for adoption support subs idy/nonrecurring adoption
expenses and medic al subsidy on behalf of the child and prosp ective adoptive
parent(s).

¢ Informing the prospective adoptive parent (s) of the adoption s ubsidy office’s
determination of the child’s eligibility/ineligibility for the subsidy programs.

e Negotiating an appropriate adoption support subsidy r ate if the ¢ hild has been
determined eligible for adoption support subsidy.

e Handling s ubsidy applications, agreem ents and claims within d esignated time
frames.

Once a child is certified eligible for ~ adoption support subsidy, nonrecurrin g adoption
expenses and/or medical s  ubsidy, the adoption worker must inform prospective
adoptive parents of the availability of subsidy benefits for the child.

State law requires DHS to publish and di stribute a pamphlet on adoption subsid y
programs. The DHS Pub-538, Michigan Adoption Su bsidy Programs - Information for
Prospective Adoptive Parents br ochure is av ailable through the Office Services Unit of
DHS. Publication 538 is also available online in the A doption category from the DHS
public web site: www.michigan.gov/dhs-publications.

State law requires this pamphlet be provided to prospective adoptive parents of children
who are under the ¢ are and s upervision of DHS prior to their adoptive placement.
However, if Michigan does not have res ponsibility for placement and care, or is
otherwise unaware of the adoption of a potential special needs child, it is incumbent
upon the adoptive family to req uest adoption subsidy on behalf of the child. It is not the
responsibility of the state to seek outand  inform individuals who are unknown to the
department about the possibility of adoption subsidy for special needs children who are
not under the supervision of the department. This policy is consistent with the intent and
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purpose of the statute to promote the adoption of specia | needs children who are in the
public foster care system.

The State is required to inform prospective adopt ive parents in writing at the ti me of the
application and at the time of any action affecting their cI aim, of the right to an
administrative hearing. The method of obtai ning a hearing and the right to represent
themselves or be represented by another person such as an attorney, relative, friend, or
other spokesperson must be provided in the information. AAM, Item 100, pages 2-3

The Michigan Department of Human Services (DHS) provides both title IV-E funded and
state funded adoption support subsidies for special needs ch ildren. Title IV- E adoption
support subsidy is based on federal title IV -E funding guidelines. State funded adoption
support subsidy is based on state guidelines and provides subsidies for special needs

children who do not qualify for title IV-E funded s upport subsidy. Eligib ility for either of
these programs results in issuance of a DHS-4113, Adoption Assistance Agreement.

In order for a child to be eligible for a doption s upport subs idy, eligibility must be
determined by DHS and the = DHS-4113, Adoption Assist ance Agreement, must be
negotiated and signed by the adoptive par ent(s) and the DHS adoption subsid y
manager or designee prior to the final order of adoption.

Applications for adoption support subsidy are submitted by the adoption worker that is

responsible for the care and s upervision of the child. In cases where the pr ospective
adoptive family is working with an agency t hat does not have c are and s upervision of
the identified child, the application for subsidy may be submitt ed by either the child’s or
the family’s worker, through a cooperative e ffort between the agencies. The application
is submitted when the child is legally free for adoption through termination of all parental
rights and an appropr iate family has been identif ied. For an American Indian child who

can be adopted without terminat ion of parental rights , the tribe must document a valid

reason why the child cannot or should not be returned to the home of the parents.

The adoption agency must submit the DH S-1341, Adoption Assi stance and Medic al
Subsidy Applic ation, and r equired supporting documentat ion for every child whos e
prospective adoptive parent(s) are requesting a subsidy determination.

The Adoption Subsidy Office lo  cated in DHS central offi ~ ce makes all eligibility
determinations.

CHILD WITH SPECIAL NEEDS

A child’s eligibility for either title IV-E funded or state funded adoption support subsidy is
based, in part, on a determination by the state that the child has special needs.

Federal Definition

A determination of special needs is a thre  e-part requirement established in section
473(c) of the Soc ial Security Act (42 USC 673( c)). All three parts of the special need s
provision must be met to be considered a child with special needs. The determination of
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special needs must be made by DHS a nd a negotiated adopti on support subsidy
agreement must be signed prior to the final order of adoption.

e The three parts of the federal special needs determination are as follows:
e The child cannot or should not be returned to the home of his or her parents.

e A specific factor or condition exis ts which makes it reasonable to conclude that
the child c annot be adopted wit hout providing title IV-E adoption subsidy or title
XIX medical assistance.

e The state must make a reasonable, but un successful, effort to place the child for
adoption with appropriate adoptive parent(s ) without providing adoption support
subsidy, except in cases where it would be against the best interests of the child
due to the exist ence of significant emotio nal ties with the prospective ado ptive
parent(s).

Michigan Special Needs Requirements

Michigan has specific requirements to meet both the federal defi nition and the state’s
special needs eligibility.

At the time of eligibility determination, the child must have special needs. A child ha s
special needs if DHS has determined all of the following:

e The child is under age 18 years.
e The parental rights to the child have been terminated.

e |If an American Indian child ¢ an be adopted in accordance with tribal law without
a termination of parental rights and the tr ibe has documented a valid reason why
the child cannot or should not be returned to the home of the parents, termination
is not required.

e State funded eligibility requirement: Termination of parental rights must be under
MCL 712A.19b (abuse and neglect) or MCL 710.29 (release) while the child was
under court jurisdiction for an abuse or neglect proceeding.

The child has one of the following specific factors or conditions:

o Eligibility for Supple mental Security Income (SSl), based solely on t he
medical and disability r equirements, as determined by the Social Security
Administration.

A DHS fos ter care level Il or above determinat ion of care (DOC) rate that meets all of
the following:

C-1. Documented by the DHS-470, 470A or 1945.
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C-2. Supported by the current foster care updated service plan (USP).
C-3. Approved in accordance with DHS foster care policy.

C-4. The child is at least 3 years old.

C-5. The child is being adopted by a relative.

C-6. The child is being adopted by  t he parent(s) of his/her previously

adopted sibling.

C-7. The child is a member of a sibling group being adopted together and
at least one sibling gr oup member has been determined eligible for
adoption support subsidy as an individual.

C-8. An effort to place the child without providing adoption support subsidy
is demonstrated by the adoptive parent(s) signature(s) in Section 1 of
the DHS-4081, Adoption Assistance Intent Statement.

Adoption Support Subsidy e ligibility is based on 5 specific criteria . Michigan Law (MCL
400.115f-g) provides the basis for this polic y. In the instant case, Child A was not SSI
eligible as determined by the Social Security Administration, nor was he det ermined to
have a special need for medica |, mental heath, or rehabilit ative care that equals for
exceeds the DHS fos ter case Level 2 Determi nation of Care att he time the Adoption
Subsidy Application was filed.

It should be noted that Child A was not 3 years or greater at the time of his adoption. He
was born October 29, 2006, and the Order PI  acing Child for Adoption was filed on
August 3, 2009, and finalized on September 9, 2009. He was not bei ng adopted by the
parents of his or her previous ly adopted s ibling in c-7 and c¢-8. He did not meet the
critical in C-1 through C-8

In the present case, the petitioner’s reques t for an Adoption Support Subsidy was prior
to the Petition for Adoption. The department denied the petitioner’s request because the
petitioner’s child ¢ ould not be certifi ed for a Support Subsidy. The department
specifically found that petitioner’s child did not meet certificati on conditions in c-1
through c¢-8 pursuant to department polic y. The petitioner’s child faile d to meet any of
these eight criteria. Therefore, the child could not be certified for a Support Subsidy and
the petitioner was not eligible for an Adoption Support Subsidy.

DECISION AND ORDER

The Administrative Law Judge, bas ed upon the above findi  ngs of fact and
conclusions of law, decides that the departm ent was correct in denying the petitioner’'s
request for an Adoption Support Subsidy based upon the fact that the child did not meet
the certification requirements.

Accordingly, the department’s decision is AFFIRMED.
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s/

Landis Y. Lain
Administrative Law Judge
for Maura Corrigan, Director
Department of Human Services
Date Signed:___February 16, 2011

Date Mailed: February 17, 2011

NOTICE: The law pr ovides that within 60 days of mailing of the above Decision and
Order the claimant may appeal the Decision to the probate court for the county in which
the petition for adoption was filed. If the adoptee is a re sident of the State, the petitio n
may be filed in the probate court for the county in which the adoptee is found.
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