STATE OF MICHIGAN
MICHIGAN ADMINISTRATIVE HEARING SYSTEM
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DEPARTMENT OF HUMAN SERVICES

IN THE MATTER OF: Reg. No: 2010-55652
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St. Clair County DHS

ADMINISTRATIVE LAW JUDGE: Landis Y. Lain

HEARING DECISION

This matter is before the undersigned Administ rative Law Judge pursuant to MCL 400.9
and MCL 400.37 upon claimant's request f or a hearing. After due notice, a telephone
hearing was held on June 8, 2010. Claimant was represented at the hearing by #

who appeared as as authorized hearings representative
and as a witness. also appeared and te stified. Claimant
deceased

ISSUES

(1) Whether claimant’s daughter *had the legal authority to act as
an authorized hearings representative in this case?

(2) Did the Department of Human Services (the department) properly determine that
claimant’s application date was March 1, 20107

FINDINGS OF FACT

The Administrative Law Judge, based upon  the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  On February 20, 2010, claimant entered the nursing home in long term
care.

(2) On March 1, 2010, an application wa s filed on behalf of claimant by her
daughter for Medica | Assistance and was dat e stamped at the St.
Clair County Department of Human Services district office.
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(3)  Adivestment period was calculat ed using the March 1, 2010, application
date which indicated a divestment  period from March 1, 2010 through
March 29, 2010.

(4)  On April 1, 2010, the department caseworker sent claimant notice which
stated that she was granted ongoing Medi caid from March 1, 2010, but
her divestment penalty, because of the gifting, started March 1, 2010 for
28 days. That means those 28 days wil | be private pay and then your LTC
coverage starts and so you would onl y pay the nursing home the patient
pay amount which starts March 29, 2010. (Department Exhibit, pages 9-
10)

(5) On_ claimant passed away.
(6)  On June 30, 2010, “filed a request for a hearing on claimant’s
behalf, to contest the divestment period.

CONCLUSIONS OF LAW

The regulations governing the hearing and appeal process for applicants and recipients
of public assistance in Michigan are found in the Michigan Administrative Code, MAC R
400.901-400.951. An oppor tunity for a hearing shall be  granted to an ap plicant who
requests a hearing because his or her clai m for assistance has been denied. MAC R
400.903(1). Clients h ave the right to contes t a department decision affecting elig ibility
or benefit levels whenev er it is believed that the decis ion is incorrect. The department
will provide an adm inistrative hearing to review the decision and determine the
appropriateness of that decision. BAM 600

The Medical Assistance (MA) program is estab lished by Title XIX of the Social Sec urity
Act and is implemented by T itle 42 of the C ode of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Bridges Administrative Manual (BAM), the Bridges Eligibility Manual (BEM) and the
Program Reference Manual (PRM).

ISSUE #1

Whether claimant’s daughter (a nd H had the | egal authority t o act as an
authorized hearings representative In this case™

In the instant case, claim  ant’s representative alleges that on February 25, 2010,
claimant’s daughter, signed an Aut horization of Representation authorizing *
to represent claimant in all matters pertai ning to her claim for Medicaid benefits from
e St. Clair County Department of Human Services, includ ing administrative hearings,
and to release any inf ormation to him and to discuss any of these matters with them.
There is no evidence in the rec ord that Claimant’s daughter possessed a valid Durab le
Power of Attorney, which authorized her to ma ke decisions on claimant’s behalf during
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her lifetime. Even assuming that such a docum ent exists, the Power of Attorney would
have been revoked on the date of claimant’s death, which was April 10, 2010. Thus, for
purposes of this hearing, claimant’s daughter is not an authorized hearings
representative for claimant. Claimant’s dau ghter was not an author ized representative
on the date that the request fo r a hearing was filed and s he can no longer become an
authorized representative for her mother, in the absence of a probate ¢ ourt order. It
follows that since claimant’s daughter di  d not have legal standing to represent her
mother after April 10, 2010, she also did not retain the legal ability to appoint _
E. to represent her mother’s estate or become an authorized hearing’s representative.

aimant’s request for a hearing is hereby DISMISSED because claimant’s daughter did
not have authorization to act on behalf of the deceased. An aut horization to represent a
person may be revok ed at any time by th e person who gave the authorization. When
the person who gave the author ization dies, t he authorization ends at the time of the
death. A dead person can neither give nor revo ke, nor affirm authorization. There is no
such thing as authoriz ation to act for a d ead person. After death, the person does not
exist as a legal entity so no one can repres ent the person. This is Michigan law, M CL
700.497 and MCL 700.5504.

Under Michigan law, all rights and authority granted by a Powe r of Attorney end at the
death of the principal.

The Michigan Probate Court retains sole an d
exclusive jurisdiction over decedent estates. MCL
700.1302.

A patient advocate designation ends with the death of
a principal. MCL 700.5510.

A Power of Attorney designation ends with k nowledge
of death of the principal. MCL 700.5504.

After death, the principal no longer exists as a separate legal entity: consequently, an
estate must be created to handle the rema ining business and financial concern s
outstanding at the time of his or her deat h. Only the probate court can create a
decedent’s estate and appoint a personal representative, special fiduciary or temporary
personal representative to act on behalf of that estate, which includes pursuing potential
gain from the Medicaid (MA) program, pursuant to an action pending at the time of the
principal’s death. M atter of estate of = Breas Bois, 140 Mich App; 364 NW2d 702
(1985)(which has not been ov erturned) states explicitly that a creditor of decedent who
dies intestate is not an in terested party entitled to be appointed as person  al
representative of an estate.

An estate of a dead person m  ay be cr eated to handle the r emaining business or
financial c oncerns that were outstanding at the time of  the person’s death. Only a
probate court can create a dece dent’s estate. The court will a Iso appoint someone to
act as a personal representative of the esta te. For the Medicaid program only, a widow
or widower may actas ar epresentative on the Medicaid plan without probate court
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authorization. Claimant’s daught er could not provide a pr obate court order or court-
issued letter of authority naming her or another person as a personal representative of
the estate. Therefore, an administrative hearing must be DISMISSED.

Department policy dictates that an authorized representative is a person who applies for
assistance on behalf of a client or otherwise acts on his or her behalf. BAM, Item 110, p.
7. An authorized representative is not the sam e as an authorized hearings
representative. The a uthorized representative assumes all the  responsib ilities of a
client. Application may be made on behalf of a client by his spouse, parent, legal
guardian, adult child, stepchild , specified relative or any  other person provided the
person is at least age 18 or married. If th is person is not a spouse, parent, legal
guardian, adult child, stepchild, or specifi ed relative the person must have a signed
authorization to act on behalf of the client, by  the client, client’s spouse, parent(s) or
legal guardian. The application form must be signed by the client or the individual acting
as his authorized representative. (BAM Item, page 9)

An authorized representative must be:

e An adult child or stepchild.

e A specified relative, see BEM 135.

e Designated in writing by the client.

e Court appointed.

e A representative of an institution (such as jail or prison)

e where the client is in custody. (BEM Item 110)

An authorization to represent is a form of a power of attorney. When a person who gave
the authorization dies , the power of attorn ey ends. After death, the person does not
exist as a legal entity, so no one can repres ent the person. Howeve r, if a person dies
while the application is pending, the application should be processed. An estate may be
created to handle the remaining business and financial issues that were out standing at
the time of death. Only a probate court ¢ an create a decedent’s estate. The court will
also appoint someone to act as arepres  entative of the estate. A court, agency or
guardian legally res ponsible f or a client must be identified as an authorized
representative (AR) by Type on Bridges. (BEM Item 110, page 9)

In this case, claimant’s daughter has not est ablished that she was authorized to act on
her mother’s behalf when the request for a hearing was filed on June 30, 2010. Even if
she was an authorized representative at the ti me of the filing of the application, the
authorization ended witht he claimant’s death on April 10, 2010. Thus, claimant’s
daughter could not authorize any one elsetor epresent claimant’'s estate. The
application was processed in accordance with department policy.
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An authorized hearings representative is the per son who stands in for or represents the
client in the hearings process and has the | egal right to do so. This right comes from
one of the following sources:

written authorization, signed by the client, giving the
person authority to act for th e client in the hearings
process.

court appointment as a guardian or conservator

the representative status as a legal parent of a minor
child

the representative status of an attorney at law for the
client, and

For MA only:

the representative status as the client’s s pouse or the
deceased client’s widow or widower, only when no one
else has authority to represent the client’s interests in
the hearings process. An authorized hearing
representative has no right  to a hearing, but rather
exercises the client’s righ t. Someone who assists, but
does not stand in for or represent the client in the
hearings process need not be an authorized hear  ing
representative. Stands in  for means the authorized
hearing representative does wh atever the client could
do if the client were notr epresented. (BPG Glossary,

p.4)

In the instant case, claim  ant’s daughter was not an aut  horized representative of
claimant after April 10, 2010, nor an author  ized hea ring representative of claimant.
Once the c laimant deceased on April 10, 2010, claimant’s daughter could not appoint
anyone to represent the estate’s intere sts without Probate Court authorization.
Therefore, based upon the fact that the cl aimant is deceased and was dec eased as of
April 10, 2010, the hearing request must be dismissed.

An authorization to representis a form of a Power of Attorney. When a person who
gave the authorization dies, the Power of Attorney ends. After death, the person does
not exist as a legal entity so no one can represent the person. However, if a person dies
while the application is pending, the application should be processed. An estate may be
created to handle the remaining business and financial issues that were outstanding at
the time of death. Only a pr obate court can create a decedent’s estate. The court must
appoint someone to act as a representative of the estate. A court, agency or guardian
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legally responsible for a client must be identified as an authorized representative. BAM,
Item 110, pp. 9-10.

legal authorizationt o represent claimant ’s estate, didnothav e
authorization to represent claimant’s estate on June 30, , W hen the r equest for a
hearing was filed. Hdoes not fit any of the categories that would allow them
legal standing to proceed on behalf of a deceas ed client, in the absence of a probate
court order.

According to his test imony, Mbecamet he personal representative for
claimant’s estate on May 25, . Thus, because claimant’s dauihter did not hav e

ISSUE #2

Did the Department of Hum  an Services (the department) pr  operly determine that
claimant’s application date was March 1, 20107

In the alternative, ass uming that had establishe d that he was a proper

Authorized Hearings Represent ative, argues that he dropped claimant’s

application for Medical Assistanc e into the department drop box on H
a Thursday. He did not go inside the department to sign the log kept at the front desk to
log in documents brought to the department, nor did he reques t a date stamp for his

filing. also argues that the Department di d not date stam p the document
until March 1, , @ Monday, which meantt hat the department did not consider the
month of February when proc essing the applic ation. In addition, F also
argues that he filed a second, unrelated application, by dropping it into the exact same
drop box onH and received an application date stamp as_
ﬁ All other documents cont ained in the file appear, such as the request for a

earing appear to have been date stamped appropriately.

Pertinent Department policy states:

The date of application is t he date the local office rece ives the required minimum
information on an app lication or the filin g form. If the application or filing form is faxed,
the transmission date of the fax is the date of application. Record the date of application
on the application or filing form. The date of application does not change for FIP, SDA,
MA, CDC or AMP when the application is transferred to another local office. (BAM, ltem
110, page 4) Register a signed applic ation or filing form, with the minimum information,
within one workday for all requested programs. (BAM Item 110, page 16)

In the inst ant case, t he date stamp on the application is March 1, 2010. Altho ugh,
Attorney J.A. testified under oath that he  placed the application in the dr op box on
February 25, 2010, there is no evidence to  support the contention bey ond the bald
testimony. Attorney J. A. admi tted that he did not sign the | og inside the district office
which s pecifically is placed there for people to register their application dates or
presence in the office. He also did not request a date stamped copy of the application
for his records. Moreover, it does not make sense to this Administrative Law Judge that
if Attorney J. A. put a sec ond, unrelated, application in the same drop bo x on February
26, 2010 and got it date stam ped February 26, 2010, that an application dropped into

6
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the same drop box on m would not be date stamped until ”
The Department has establis hed by t he nec essary competent, material an
substantial evidence on the rec ord that it was acting in compliance with department
policy when it determined that claimant was not eligible to receive Medical Assistance
benefits beginning _ the date the applicat ion was dated stamped and

registered.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s
of law, determines that clai mant’s daughter is neither an authorized representative nor
an authorized hearing representative for purposes of this case.

Accordingly, the hearing request is hereby DISMISSED.

/sl
Landis Y. Lain
Administrative Law Judge
for Maura Corrigan, Director
Department of Human Services

Date Signed:__ June 15, 2011

Date Mailed: June 16, 2011

NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.
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