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HEARING DECISION

This matter is before the undersigned Admini strative Law Judge pursuant to MCL 400.9
and MCL 400.37 upon claimant's request for a hearing. After due notic e, a telephone
hearing was held on October 27, 2010. Claim antis in a Nursing Home and did not
appear. Claimant’'s Attorney_ appeared on his behalf.

ISSUE
Did the Department of Human Services (t he department) properly determine that the
proceeds from the sale of claimant’s homes tead were countable assets for the Medical

Assistance (MA) Program?

FINDINGS OF FACT

The Administrative Law Judge, based upon the com petent, material and substantial
evidence on the whole record, finds as material fact:

(1)  Claimant is in a Nursing Home and receives Medical Assistance.

(2)  Areview application was filed April 22, 2010, and the department received
information that claimant’'s homestead was sold effective March 15, 2010.

(3) Contract sales price on the home was $ and the seller, claimant,
received * (Department Exhibit's 7).

(4)  OnJune 18, 2010, the department sent  claimant notice stating that his
Medical Assistance benefits would be cancelled effective April 1, 2010, as
his assets were more than the ] asset limit.
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(5)  On August 9, 2010, claimant fled a request for a hearing to contest the
department’s negative action.

(6) Claimant’s Attorney submitted a document titled an Agreement Regarding
Disposition of Homes tead Sales Proceeds, which was received by the
Department of Human Services on March 25, 2010.

The agreement specifie s that “this agreementis made as of March 18,
as agent and Attorney in fact of
as agent and attorney in fact for and
custodian of homestead sale proceeds, agree as follows:

1. The net pr oceeds for the sale of the real property commonly
ooun o I
homestead sale proceeds) will be used to purc ase a
replacement homestead for

2. The homestead sale proceeds s
account at the

be maintained in a separate

account shall not be a timed

4. The homestead sale proceeds shall not be co-mingled with
countable assets.

5. The replacement homestead shall be purchased within 12
months of receipt of the funds from the homestead sale.

6. This agreement is given pursuant to BRIDGES Eligibility Manual
400, p. 11, which provides in part s: use as exclusion only if the
funds are not co-mingled with count able assets or are not in
timed deposits. Exc lude funds received from a saleable
homestead or the land the home was on for 12 months if there
is a written agreement to purc hase another homestead. The 12
month period starts the month the funds are received.” (Exhibit
10)

CONCLUSIONS OF LAW

The Medical Assistance (MA) program is estab lished by Title XIX of the Social Sec urity
Act and is implemented by T itle 42 of the C ode of Federal Regulations (CFR). The
Department of Human Services (DHS or department) administers the MA program
pursuant to MCL 400.10, et seq., and MCL 400.105. Department policies are found in
the Program Administ rative Manual (PAM), the Program Eligibili ty Manual (PEM) and
the Program Reference Manual (PRM).

Assets must be cons idered in determining elig ibility for SSI relat ed Medical Assistance
categories. Assets m ean cash, any other per sonal property and real property. Real
property is land and objects that are fixed to the land such as buildings, trees and
fences. BEM, Item 400, p1. For all other SSI related Medicaid categories, decides that
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Medicare Savings Program and QDWI, the a sset limit is $ for an asset group of 1
or for an asset group of 2. BEM, Item 400, p.5. An asset must be available to
be countable. Available means t hat someone in the asset group has the legal right to
use or dispose of the asset. BEM, Item 400, p.6.

Applicable departmental policy states that in order for an individual t o receive a
homestead sales exclusion, the funds from the sale of a homestead cannot be co-

mingled with countable assets and are notto  be placed in timed deposit s. If these
requirements are satisfied, funds received fr om the sale of a homestead are excluded
for 12 months, if there is a written agreement to purchase another homestead. BEM,

Item 400, p. 11. The 12 month period starts the month the funds are received.

Black’s Law Dictionary, defines an agreement as a coming together of minds; a coming
together in opinion or determi nation; coming together in accordance of 2 minds in a
given proposition. In Law, a concord of understanding and intention between 2 or more
parties with respect to the effect upon their relative rights and duties, of certain past or
future facts or performances. The consent of 2 or more persons concurring respecting
the transmission of some prope rty, right or benef its, with the view of contracting
obligation, a mutual obligation. The act of two or more persons, who unite in expressing
a mutual and common purpose, with the view of  altering their rights and obligations
The union of two or minds in a thing done or to be done; a mutual ascent to do a thing.
A compact between parties who are there by subjected to the obligation or to whom the
contemplated right is there by secured.

Claimant’s representative argues that such an agreement is in effect and that the terms
of the agreement satisfy the requirements of the department policy.

This Administrative Law Judge finds t hat the agreement regar ding d isposition of
homestead sales proceeds is s imply a statement of intent by . as to what the
requirements of policy are. Ho wever, there is no infor mation contained in the file as to

whether or not the homestead  sales proc eeds were maintained in asep aratein a
separate account at the m Claim ant’s attorney did not
provide ac count information to this Administrative Law Judge , nor with an account

number as to where the check for $ H was deposited once it was paid to
claimant. There is no evidence contained in the record as to whet her or not the sales

proceeds were co-mingled with countable assets . There is no information contained in
the file that there is any agreement signed between two or more parties for the sale of a
homestead or a homestead to be purchased by claimant or by clai mant’s agent within
12 months from the date of sale oft he homestead. In addition, claimant’s
representative provided a case register number 2006-18647 determined and decided by
Administrative Law Judge lvona Rairigh which indicates that on July 11, 2006, a policy
clarification was received by the local county stating that the cl aimant would have t o
have an agreement pending to purchase a specific home and if there was no agreement
pending to purchase a spec ific home, that the department wa s to consid er the cas h
payment as a countable asset and deny/close the case.
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This Administrative Law Judge does not ne cessarily interpret departmental policy to
include a definitive statement that claimant must have a written agreement to purchase
a specific home. However, the commonly accepted meaning of agreement means that
there must be at least two minds involved. In the instant case, the purported agreement
which was submitted as exhibit number 10 was an agreement made %and
I!. both serving in allegedly different capacities to claimant. Claimant is entitled to a
notice of what the requirement s of departm ental policy are and the departmental
clarification of a polic y interpretation thro ugh a polic y clarification does not give due

process notice to a claimant. However, claimant has not established by preponderance
of the evidence that the sale s proceeds were maintained in a separate account at the

m as there are no account number s provided and no account
statements provided t o this Ad ministrative Law J udge. In add ition, this Administrative
Law Judge has no ev idence that the w account was not a
timed deposit account. This Administrative Law Judge further has no information that

the homestead sales proceeds are not currently co-mingled with other countable assets.

This Administrative Law Judge finds that  the assets total value of $ m is a
countable available asset for purposes of the application in ques tion. The department
has established by the necessar y competent, material and substantial evidence on the
record that it was acting in compliance with deiartment policy when it determined that

claimant has excess assets in excess of $ in countable av ailable ass ets on the
date of application. Therefore, the department’s decision must be upheld.

DECISION AND ORDER

The Administrative Law Judge, based upon t he above findings of fact and conclusion s

of law, decides that the claimant po ssessed in excess of $ in countabl e
available assets for purposes of Medical As sistance eligibility on the date of application
in question. The department properly denied claimant’s application for Medical

Assistance in these circumstances and based upon the information contained in the
record and determined that claimant had an ex cess of S|j in countable available
assets.

Accordingly, the department’s decision is AFFIRMED.

Is/
Landis Y. Lain
Administrative Law Judge
for Duane Berger, Director
Department of Human Services

Date Signed:__January 18, 2011

Date Mailed: January 19, 2011
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NOTICE: Administrative Hearings may or der a rehearing or reconsideration on either
its own motion or att he request of a party within 30 days of the mailing date of this
Decision and Order. Administrative Hear ings will not orde r a rehearing or
reconsideration on the Department's mo  tion where the final decis  ion cannot be
implemented within 90 days of the filing of the original request.

The Claimant may appeal the Decision and Order to Circuit Court within 30 days of the
mailing of the Decision and Order or, if a ti mely request for rehearing was made, within
30 days of the receipt date of the rehearing decision.
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