STATE OF MICHIGAN
STATE OFFICE OF ADMINISTRATIVE HEARINGS AND RULES
FOR THE DEPARTMENT OF COMMUNITY HEALTH
P.O. Box 30763, Lansing, Ml 48909
(877) 833-0870; Fax: (517) 334-9505

IN THE MATTER OF:

Appellant

Docket No. 2010-35142 PAC
Case No.

DECISION AND ORDER

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9
and 42 CFR 431.200 et seq., upon the Appellant's request for a hearing.

After due notice, a hearing was held on
appeared on behalf of the Appellant. She had no witnesses.
Review Officer, represented the Department. Her witness was
RN, MDCH.

ISSUE

Did the Department properly reduce the Appellant’s private duty nursing hours?

FINDINGS OF FACT

The Administrative Law Judge, based upon the competent, material and substantial
evidence on the whole record, finds as material fact:

1. The Appellant is a | o'd Medicaid beneficiary.
2. The Appellant is afflicted with Bronchopulmonary Dysplasia, pneumonia, feeding

intolerance and required a ventilator, a trach mask and a feeding tube.
Department’s Exhibit A, pp. 23, 29.

3. On m a letter was sent to agency m Inc.,
seeking additional information to continue authorization o . Department’s

Exhibit, p. 2.
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4. While the Appellant was placed on mechanical ventilation in m she
was later weaned from ventilation in late [ ff Department's Exhibit A, p.
22.
5. The Appellant's reiresentative advised on the record that she had returned to

work on , and further advised that her spouse works full time. See
Testimony.

6. On F following review of submitted medical documentation the
Appellant was notitied that PDN would be reduced from 12-hours of PDN per day
to 8-hours of PDN per day because the Appellant no longer met the criteria for
authorization of 12 hours of PDN. Department’s Exhibit A, pp. 2, 5.

7. On H the instant request for hearing was received from the
Appellant’s mo er,_. Appellant’s Exhibit #1.

CONCLUSIONS OF LAW

The Medical Assistance Program is established pursuant to Title XIX of the Social
Security Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).
It is administered in accordance with state statute, the Social Welfare Act, the
Administrative Code, and the State Plan under Title XIX of the Social Security Act
Medical Assistance Program.

[ ] PRIOR AUTHORIZATION

Medicaid requires prior authorization (PA) to cover certain
services before those services are rendered to the
beneficiary. The purpose of PA is to review the medical need
for certain services....

Medicaid Provider Manual (MPM), Practitioner, July 1, 2010, page 4.

Furthermore, the Medicaid Provider Manual (MPM) provides guidance for providers and
for the authorization of PDN hours according medical criteria and intensity of care in
relation to family situation and other resources. The employment status of the caregiver
(parents) is a key consideration in addition to the improving, stable or deteriorating
medical condition of the beneficiary:

[ ] GENERAL INFORMATION

This chapter applies to Independent and Agency Private
Duty Nurses.
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Private duty nursing (PDN) is a Medicaid benefit when
provided in accordance with the policies and procedures
outlined in this manual. Providers must adhere to all
applicable coverage limitations, policies and procedures set
forth in this manual.

PDN is covered for beneficiaries under age 21 who meet the
medical criteria in this section. If the beneficiary is enrolled in
or receiving case management services from one of the
following programs, that program authorizes the PDN
services.

e Children’s Waiver (the Community Mental Health
Services Program)

e Habilitation Supports Waiver (the Community
Mental Health Services Program)

e Home and Community-Based Services Waiver for
the Elderly and Disabled (the MI Choice Waiver)

For a Medicaid beneficiary who is not receiving services
from one of the above programs, the Program Review
Division reviews the request for authorization and authorizes
the services if the medical criteria and general eligibility
requirements are met.

Beneficiaries who are receiving PDN services through one
Medicaid program cannot seek supplemental PDN hours
from another Medicaid Program (i.e., Children’s Waiver,
Habilitation Supports Waiver, MI Choice Waiver).

For beneficiaries 21 and older, ....

MPM, Private Duty Nursing §1, page 1, July 1, 2010".

*kk%x

[ ] MEDICAL CRITERIA

To qualify for PDN, the beneficiary must meet standards of significant medical criteria in
certain combinations of medical exigency. See MPM at §2.3? for an unabridged version
of medical criteria.

! This edition of the MPM is substantially similar to the version in place at the time of appeal.
2 In this case the elimination of the ventilator and the limited use of the trach mask demonstrated the lack
of need for continued receipt of 12-hour PDN intervention. [See MPM | and I11]
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The Department witness said that there was no dispute from the Department
about the need for care — but rather the intensity of care evaluation was necessary.

[ ] DETERMINING INTENSITY OF CARE AND
MAXIMUM AMOUNT OF PDN

As part of determining the maximum amount of PDN a
beneficiary is eligible for, his Intensity of Care category must
be determined. This is a clinical judgment based on the
following factors:

e The beneficiary’s medical condition;

e The type and frequency of needed nursing assessments,
judgments and interventions; and

e The impact of delayed nursing interventions.

Equipment needs alone do not determine intensity of care.
Other aspects of care (e.g., administering medications) are
important when developing a plan for meeting the overall
needs of the beneficiary, but do not determine the number of
hours of nursing for which the beneficiary is eligible.

Only those factors that influence the maximum number of
hours that can be authorized are included on this decision
matrix. Other factors (e.g., additional dependent children,
additional children with special needs, and required
nighttime interventions) that impact the caregiver's
availability to provide care should be identified during an
assessment of service needs. These factors have
implications for service planning and should be considered
when determining the actual number of hours (within the
range) to authorize.

Decision Guide for Establishing Maximum Amount of
private Duty Nursing to be Authorized on a Daily Basis

FAMILY SITUATION/ INTENSITY OF CARE

Average Number of Hours Per Day
RESOURCE CONSIDERATIONS oW MEDIUM HIGH
Factor | — | 2 or more caregivers; both 4-8 6-12 10-16
Availability | work or are in school F/T or
of P/T
Caregivers | 2 or more caregivers; 1 works 4-6 4-10 10-14
Living in the| oris in school F/T or P/T
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Home 2 or more caregivers; neither 1-4 4-8 6-12
works or is in school at least
P/T
1 caregiver; works or is in 4-8 6-12 10-16
school F/T or P/T
1 caregiver; does not work or 1-4 6-10 8-14
is not a student
Factor Il — | Significant health issues Add 2 hours if Factor | Add 2 hours if Factor | Add 2 hours if Factor
Health 1<=8 1<=12 1<=14
Status of | Some health issues Add 1 hour if Factor | | Add 1 hour if Factor | | Add 1 hour if Factor |
Caregiver(s) <=7 <=9 <=13
Factor Il - Beneficiary attends school 25 | Maximum of 6 hours | Maximum of 8 hours | Maximum of 12 hours
School* | OF more hours per week, on per day per day per day
average

* Factor Ill limits the maximum number of hours which can be authorized for a beneficiary:
e Of any age in a center-based school program for more than 25 hours per week; or
e Age six and older for whom there is no medical justification for a homebound school program.

In both cases, the lesser of the maximum “allowable” for Factors | and Il, or the maximum specified for Factor lIl,
applies.

MPM §§2.3, 2.4 Supra pages 7-10

*k%k

The Department witness testified that the case was reevaluated when they learned from
medical document reviews that the Appellant had been “weaned” from her ventilator
and had otherwise demonstrated improvement in her general condition — albeit still
trach and feeding tube dependent.

She said that the PDN agency provided no other information on acute interventions,
additional hospitalizations or periods of instability adversely affecting the beneficiary.

The Appellant’s representative testified that she recently returned to work in July and
also advised that the child’s father works full time. She said they would need more
hours of PDN. The Department witness stressed that they needed more information
about the new working situation between the mother and the father.

During the period prior to her new employment the Appellant’s representative said that
they needed adequate PDN to monitor for emergencies that she and her spouse could
not identify.

On review, the Appellant had not communicated the new employment factor to the
Department and while this would be an important consideration in the future, the
establishment of 8-hours of PDN was still mid-range for intensity of care under the
"medium" rubric of care guidelines. The testimony of established that the child
was improving medically and no longer met criteria for 12-hours of PDN.

The Appellant’s representative is aware that PDN hours track the condition of the child
and are subject to adjustment amid several variables as explained by
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DECISION AND ORDER

The Administrative Law Judge, based on the above findings of fact and conclusions of
law, decides that the Department properly reduced the Appellant's PDN hours to 8-
hours per day.

IT IS THEREFORE ORDERED that:

The Department’s decision is AFFIRMED.

Dale Malewska
Administrative Law Judge
for Janet Olszewski, Director
Michigan Department of Community Health

CC:

Date Mailed: __ 8/11/2010

*%k% NOTICE *%k%
The State Office of Administrative Hearings and Rules may order a rehearing on either its own motion or at the
request of a party within 30 days of the mailing date of this Decision and Order. The State Office of Administrative
Hearings and Rules will not order a rehearing on the Department’s motion where the final decision or rehearing
cannot be implemented within 90 days of the filing of the original request. The Appellant may appeal the Decision
and Order to Circuit Court within 30 days of the receipt of the Decision and Order or, if a timely request for rehearing
was made, within 30 days of the receipt of the rehearing decision.






