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HEARING DECISION 
 

This matter is before the undersigned Administrative Law Judge pursuant to MCL 400.9; 
and MCL 400.37 upon  petitioners’ request for a hearing.  After due notice, an in-person 
hearing was held on June 3, 2010. The hearing was c ontinued on August 26, 2010 an d 
concluded on October 20, 2010. Petitioner  appeared and testified. Petitioner was 
represented at the hearing by  

 
ISSUE 

 
Whether the Department of Human Services (the department) was acting in complianc e 
with depar tment policy when it  denied the pet itioner’s request for a Pre-Adoption 
Support Subsidy for the adopted child? 
 

FINDINGS OF FACT 
 
The Administrative Law Judge, based upon the com petent, material and substantial 
evidence on the whole record, finds as material fact:   

 
(1) Child A was born on 2/28/08. 
 
(2) The birth mother of Child A admitted that Child A was exposed to cocaine 

and heroin throughout the pregnancy. Child A had problems wit h 
constipation. 

 
(3) Child A entered foster care under petitioner’s care. 

 
(4) On October 16, 2008, the birth mother and father’s parental rights were  

terminated and Child A became a state wa rd of the Michigan Children’s 
institute (MCI).  
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(5) The Child A became available for adoption October 16, 2008. His 

  placement remained with Petitioner. 
 

(6) On November 26, 2008, the Adoption Subsidy Office received a DHS 
1341 Adoption support/Nonrecurring Ad option Expenses Application 
Packet for Child A, along with the required DHS-4081 Adoption Assistance 
and Non-recurring Adoption expenses  Intent statement signed by 
Petitioner. (Exhibit A) 

 
(7) The Adoption Support Subsidy Office returned the packet to Alternatives 

for Children and Families, Inc. because the application packet was lacking 
a Determination of Care (DOC) Assessment. (Exhibit B) 

 
(8) On January 13, 2009, The Adoption Subsidy Office received a FAX from 

Holy Cros s Childre n’s Servic es whic h ind icated: Assessment for 
Determination of Care (DOC) for Medi cally Fragile children which scored 
Child A at level I DOC rate of $  per day. The assessment was signed 
by Petitioner and the HCCS foster care worker  and superv isor  
on September 18, 2008 and by  DHS foster care monitor  On 9/23/08 
and supervisor on October 6, 2008. 

 
(9) Child A was diagnosed with torticollis, severe cradle cap, eye duct  

problems, heart murmurs with bidirec hirel (sic) requiring ongoing 
monitoring by the parent and card iac physician, and ongoing congestion 
as the result of asthma. The child was referred to an asthma specialist and 
the foster mother was required to m onitor the child closely as well a s 
complete medication forms for all daily  medications administered. (Exhibit 
C) 

 
(10) On January 14, 2009,  the Adoption Subsidy Office received the 

previously returned DHS-1341 Adopt ion Support Subsidy/Nonrecurring 
Adoption Expenses Application for Child A. (Exhibit A) 

 
(11) On 3/18/09 the Adoption Subsidy Office received an Assessment from 

Determination of Care for Medically Fr agile Children in  Foster Care DHS-
1945. The DHS-1945 scored Child A and reflected that Child A met the 
medically fragile DO C rate of $  It was signed by petitioner on 
2/02/09; HCCS supervisor  on 2/27/09; DHS monitor  On 3/02/09 
and DHS supervisor on 3/06/09. (Exhibit D) 

 
(12) On 3/18/09, the Adoption Subsidy Office received a Foster Care 

Structured Decis ion Making Per manent Ward Service Plan cov ering the 
period of 11/27/08-2/24/09 which identified child A’s medical and physical 
needs were pre-natal drug exposure,  heart murmurs, blocked tear duct, 
with foster care mother doing exerci ses with the child  as needed, child 
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being s een by an ast hma specialist, and c ontinuing to have congestion.  
He reported langua ge skills dela y. The cardiologist continued to  monitor 
Child A’s heart. He had complete physi cal therapy for his Torticollis but  
continued t o do in home physical t herapy and exercise with the foster 
mother. He had minor delays in the areas of cognition, 
language/communication, emotions, feelings and coping behavior. (Exhibit 
E) 

 
(13) On 3/28/09, Adoption Subsidy worker e-mailed the foster care  

worker, and advised that the child was s howing lev el II DOC rate of 
$   requested the worker  to FAX the current DHS 1945 
Assessment for Determination of Care for Medically Fragile Children to 
Foster Care and all s upporting professional or other doc umentation used 
to justify the boxes  checked on the assessment. Clarification was  
requested as to why boxes in Section I (4 and 9) were checked. 

 
(14) B.W. determined that nebulizer treatments do not warrant checking the  

daily injections box on the form and as thma is not under stood to be an 
infectious disease. (Exhibit D) 

 
(15) On 4/02/09 and 4/07/09,  (foster care worker) FAXED  a DHS- 

1945 qualifying the child for medically fragile level II DOC rate at $  
due to the child’s respiratory conditi on and related care needs. Boxes 
checked on the DHS- 1945 under Section I were Box #1: physical/medical 
impairment requiring an aver age of at least ½-1 hour  of daily medically 
prescribed therapy or procedures by the foster parents, etc.; Box #4: Daily 
injections ( insulin, ast hma, aller gies); and Box #9: s poradically active 
infectious diseases  requiring st erile procedures when active, such as  
Herpes-type viruses. Section II Box 2A was also che cked: Respiratory 
problems (asthma or aller gies) requiring major dietary and/or 
environmental restrictions. Attached to the DHS-1946 was a one page 
paper titled Amended Request  for a Me dically Fragile DOC Level 2.  
Stated in the request was the time required to administer Albuterol 
medication by nebuliz er four time s a day and cleaning equipme nt totaling 
approximately 30 minutes each time. Al so stated as necessity t o ins ure 
that home remained free of trigger factors: (pets, dust, smoke, etc.) States 
dusting is done daily,  and floors are mopped or vacuumed approximately  
four times per week (taking 30-40 minutes each time). States must change 
child’s crib sheets every two days and change furnace filter approximately 
every 30-45 days. (Exhibit D) 

 
(16) On 4/04/09, the Adoption Subsidy Office approved Adoption Medical  

Subsidy for Child A for prenatal drug exposure, tear duct obstruction, and 
heart murmur. An adoption M edical Su bsidy Agreement was issued to 
Alternatives for Children and Families. 
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(17)  advised the foster care worker that because the nebulizer medication 
was injected into the nebuliz er and not the child dire ctly that the provided 
reason regarding the child’s as thma treatment was unaccept able and 
because asthma was  not an inf ectious disease that a new DO C level of 
care assessment needed to be completed. 

 
(18) On June 2, 2009, a new DOC assessment was requested by . 
 
(19)  received no reply and withdrew the application for Adoption Subsidy. 
 
(20) On 8/24/09, the Petition for Adoption was filed in Genesee County Court.  

Petitioner had expressed her willin gness to proceed with the adoption 
even though  had withdr awn the application for Support subsidy.  
(Exhibit J) 

 
(21) Child was placed for adoption with Petitioner (the foster care parent) per  

Order Placing Child and finalizat ion Oder for Adoption on 9/02/ 09. The 
adoption occurred without an Adoption subsidy in place. (Exhibit K) 

 
(22) On 9/17/09, The adoption Subsidy Office mailed a letter to Alternatives for  

Children and Families, Inc ., no tifying the agency that the DHS-1341 
application received 1/14/09 was again withdrawn beca use the 
Determination of Care Assessment  requested on 6/02/09 was not  
received in the requested time fr ame and the child was also adopted 
without an adoption subsidy. (Exhibit L) 

 
(23) On 10/19/09, the Adoption subsidy Office received a letter from Petitioner  

requesting a review of child A’s ca se and asking for an administrativ e 
hearing for Adoption Support Subsidy. Th e letter indicated that the Child 
A’s difficulty of Care (DOC) payment was medically fragile level II ($  
and that payments did not stop until a few weeks after the adoption 
became final. (Exhibit N) 

 
(24) On 12/09/09, the Adoption Subsidy Office denied Petitioner’s request for  

  Adoption support Subsidy certification. 
 
(25) On 12/15/09, Petitioner filed a request for a hearing to contest the 

  Adoption Subsidy Office’s negative action. 
 
(26) At all times relevant to this case, Petitioner was employed with the  

Michigan Department of Human Services and was  a licensed fos ter care 
parent. 
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CONCLUSIONS OF LAW 

The Adoption Subsidy program is established by MCL 400. 115, et seq. , and is  
administered by the Department of Human Services (formerly Family Independenc e 
Agency (the department or agen cy) pursuant to MCL 400.10, et seq.  Department  
policies regarding Adoption Subsidy are found in the Services Manual (SM).  The federal 
law upon which Michigan law is  based is Title IV-E of the Social Security Act, Section 
473(c).  Administrative Law Judge for the St ate Offic e of Administrative Hearings and 
Rules (SOAHR) conducts the hearing and completes this decision. 
 
The State of Michigan administers three Adoption Support Subs idy programs: Adoption 
Support Subsidy; Adoption Me dical Subs idy; and Non-Recu rring Adoption Expens es 
Reimbursement. The purpose of support of medical subsidies  is to remove financ ial 
barriers to the adoption of Michigan foster children with special needs as defined by MCL 
400.115f. The purpose of the Non-Rec urring Adoption Expense Reimbursement 
Program is to assist in paying out-of-pocket expens es of  adoption of special need s 
children. Based on each indiv idual child’ s situation and needs , one or more of the 
subsidy benefits may be available to support their adoption. Some children do not qualify 
for any subsidy progr am based on their indivi dual c ircumstances. Subsidy  is available 
without respect to the income of the adopted parent. AAM 100, page1 
 
Before an Adoption support subsidy may be granted, the department must determine the 
level of care that a child required in foster care.  

A determination of car e (DOC) supplement may be justified when extraordinary care or 
expense is required of the foster parents or relative (foste r care provider) who is eligible  
for a foster care payment. The supplement must be based on one or more of the 
following case situations where additional care is required of the foster care provider or 
an additional expense exists: 

 Physically handicapped children for whom the foster care provider must provide 
measurably greater supervision and care. 

 Children with special psychological or p sychiatric needs which r equire extra time 
and measurably greater amounts of child care and attention in the home. 

 Children requiring special diets which are more expensive than a normal diet and 
which require extra time and work to obtain and prepare. 

 Children whose sever e acting out or ant isocial behavior requires a measurably  
greater amount of care and attention. 

 The receipt of Social Security Inco me (SSI) benefits by a ward requires DOC 
assessments. When a determination of care  supplement is due to a physic al or 
mental dis ability, screen the youth for SSI eligibilit y. (See FOM 902-10, SSI 
benefits Determination.) 
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To assess  the need for a deter mination of  care supplement, complete the DOC form 
that most closely fits the case situation: 

 DHS-470 for children ages one day through 12 years with behavioral difficulties. 

 DHS-470A for children age 13 and over with behavioral difficulties. 

 DHS-1945 for childr en who are medically  fragile ( all ages) or who have a 
documented medical condition which th reatens health, life or independent  
functioning. 

A DOC as sessment must be done at  the initial cas e opening and at least every six 
months or if the child's  care needs or level change or the child moves. This includes all 
children in purchased foster care programs. Each DOC assessment must be filed in the 
child’s case record. 

DOC rates are not to be authorized for any time peri od that exceeds six months. If a 
DOC supplement continues to be necessary at  the end of the authorized time period, a 
new asses sment must be done, appropria te approval obtained, and the payment  
authorization using SWSS/FAJ completed. 

Justify the continuation of t he level for a determination of care on the DHS-470, DHS 
470-A, or DHS-1945. Since the DOC rate is based on the ex traordinary care required of 
the foster care provider, all tasks and additional expenses must be documented in detail 
under the caregiver activities section of th e SWSS-FAJ report, Chil dren’s Foster Care 
Parent Agency Treatment Plan and Service Agreement. 

As part of the re-determination of the funding source eligibility (every six months) 
an assessment of the need for  a DOC su pplement is required for ever y child age 
0-18 regardless of the initial assessment not warranting a DOC. 

The total reimbursement provided to the fo ster care provider is to be based on the 
above criteria and process. In all case situations, the foster care worker is to involve the 
foster care provider in completion of the fo rm and to have the foster care provider sign 
the assessment form. 

REQUEST FOR REVIEW OF DOC 

A foster care provider or supervising agency/DHS staff may initiate a request for review 
of a DOC at any tim e other than the s ix month review. The request must be done in 
writing. Action must be taken within 30 days of the receipt of the request. 

The requestor (such as the foster parent, relative or foster care worker) must be notified 
in writing of the di sposition of t he DOC r equest wit hin 30 day s of the receipt of the 
request (60 days if the r equested DOC is over leve l III). If approved, the DOC 
supplement is effective the dat e of the request. If  the DOC request wa s received within 
the first 30 days of a child’s placement with a s pecific foster family, the effective date of 
payment may be the first day of that pl acement. The requestor may initiate an 
administrative review if not notified timely 
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If the appropriate DOC assessment does not  justify an initial or cont inuation of the DOC 
level, the level is to be reduced thirty calendar days  following the date the completed 
assessment is received by DHS. The DHS worker must notify the foster care provider or 
private agency within five working days in writing of any decrease in level.  

ADMINISTRATIVE REVIEW PROCESS 

If the foster care provider or the agency dis agrees with the level of care determination,  
an administrative review process may be in itiated within 30  ca lendar days of th e 
decision. 

For private agency  supervised family foster ca re, the agency mus t initiate the request  
for the administrative review . For DHS supervised family foster care, an administrative 
review may be requested by the foster parent. Administrative  review decisions by  the 
federal compliance office are final. 

If an administrative review is requested,  payment will n ot be reduce d until the 
administrative review is complete. The DHS lo cal office has 14 calendar days  to review 
the DOC assessment and complete t he DHS- 669, Local DHS Response t o 
Administrative Review Request for Determi nation of Care Denial form. If, after review,  
the local DHS office does not concur with the original assessment and agrees with the 
private agency, the local DHS office must  authorize all necessary changes to the 
assessment and payments. No further action is necessary. 

If the local DHS offic e agrees with the orig inal asse ssment the local DHS worker’s  
supervisor must forward the DOC, DHS-669,  and relevant case materials to the Federa l 
Compliance Office (FCO). 

The FCO has 14 calendar days to review the administrative request from the DHS local 
office. The FCO will immediat ely notify the ag ency and loca l DHS director of the 
decision using the DHS-670,FCO Decision to  Administrative Review Request for  
Determination of Care (DOC) Denial form.  

State Agency Supervised Process 

The foster care provider requests an administrative review by completing and submitting 
the DHS-668 to the foster care worker’s supervisor. 

The DHS local office has 14 calendar days to review the DOC assessment and 
complete the DHS-669. If, afte r review, the local DHS office does not concur with the  
original as sessment and agree s with the foster parent, the local DHS office must 
authorize all nec essary changes to the assessm ent and payments. No further action is  
necessary. 

If the DHS local office agr ees with the original asse ssment, the DHS worker’s  
supervisor must forward the DOC, DHS-669, and relevant case materials to the FCO. 

The FCO has 14 calendar days to review the administrative request from the DHS local 
office. The FCO will immediately  notify the lo cal DHS director of the decision using the 
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DHS-670. When the resolution of a request for change in level occurs, the local office is 
to initiate a payment authoriz ation request  and DHS-634 (if ap plicable), retroactive to 
the original date of request for change in level of care. The original date of the request 
is the date a signed DHS-470, DHS-470A or DHS-1945 is date stamped into the local 
office. A copy of the DHS-626 is to be sent to the provider. FOM, Item 903-3 pages 1-8 

There was no evidenc e presented at hearing that  an administrative review of the DO C 
level was formally requested, or conducted. B.W. of the Adoption subsidy Office 
requested that an additional assessment be done, but it does not appear that an 
administrative review was conducted. 

The Adoption Support Subsidy is  intended to a ssist with the payment of expenses o f 
caring for and raising the child. It is not int ended to meet all the costs of raising the 
child; rather it is a money grant program which provides assistance to adoptive parents 
in certain defined and limited ways. Adopti ve parents retain fi nancial and decision-
making responsibility and authority for their child. A Support Subsidy is a monthly  
payment to the parent or parent s of an eligible adopted child.  This payment provides  
assistance to the parent or parents of t he adopted c hild and eligib ility is determined 
before the Petition for Adoption is filed.  The child-placing agenc y, the Department of 
Human Se rvices (DHS), or the Department  of Community He alth (DCH)  that has 
responsibility under Michigan’s  law for the care and supervision of the child is  
responsible for submitting t he application for Suppor t Subsidy.  CF S Manual, Item 100. 
(AAM, Item 100. p. 1) 

AAM, Item 200, pages 1-9, states: 

The Michigan Department of Human Services (DHS) provides both title IV-E funded and 
state funded adoption support subsidies for special needs ch ildren. Title IV- E adoption 
support subsidy is based on federal title IV -E funding guidelines. State funded adoption 
support subsidy is based on state guidelines and provides subsidies for special needs 
children who do not qualify for title IV-E funded s upport subsidy. Eligib ility for either of 
these programs results in issuance of a DHS-4113, Adoption Assistance Agreement. 

In order for a child to be eligible for a doption s upport subs idy, eligibility must be 
determined by DHS and the DHS-4113, Adoption Assist ance Agreement, must be 
negotiated and signed by the adoptive parent(s) and the DHS adoption subsid y 
manager or designee prior to the final order of adoption.  

Applications for adoption support subsidy are submitted by the adoption worker that is 
responsible for the care and s upervision of the child. In cases  where the pr ospective 
adoptive family is  working with an agency t hat does not have c are and s upervision of 
the identified child, the applicat ion for subsidy may be submitt ed by either the child’s or 
the family’s worker, through a cooperative e ffort between the agencies. The application 
is submitted when the child is legally free for adoption through termination of all parental 
rights and an appropr iate family has been identif ied. For an American Indian child who 
can be adopted without terminat ion of parental rights , the tribe must document a valid 
reason why the child cannot or should not be returned to the home of the parents. 
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The adoption agency  must submit the DH S-1341, Adoption Assi stance and Medic al 
Subsidy Applic ation, and r equired supporting documentat ion for every child whos e 
prospective adoptive parent(s) are requesting a subsidy determination.  

The Adoption Subsidy Office lo cated in DHS central offi ce makes all eligibility 
determinations. 

CHILD WITH SPECIAL NEEDS 

A child’s eligibility for either title IV-E funded or state funded adoption support subsidy is 
based, in part, on a determination by the state that the child has special needs.  

Federal Definition 

A determination of special needs is a thre e-part requirement established in section 
473(c) of the Soc ial Security Act (42 USC 673(c)). All three parts  of the special need s 
provision must be met to be considered a child with special needs. The determination of 
special needs must be made by DHS a nd a negotiated adopti on support subsidy 
agreement must be signed prior to the final order of adoption. 

The three parts of the federal special needs determination are as follows: 

 The child cannot or should not be returned to the home of his or her parents. 

 A specific factor or condition exis ts which makes it reasonable to conclude that 
the child c annot be adopted wit hout providing title IV-E adoption subsidy or title 
XIX medical assistance. 

 The state must make a reasonable, but un successful, effort to place the child for 
adoption with appropriate adoptive parent(s ) without providing adoption support  
subsidy, except in cases where it  would be against the best interests of the child 
due to the exist ence of significant emotio nal ties  with the prospective ad optive 
parent(s). 

Michigan Special Needs Requirements 

Michigan has specific  requirements to meet  both the federal d efinition and the state’s 
special needs eligibility. 

At the time of eligibility determination, the child must have special needs. A child ha s 
special needs if DHS has determined all of the following: 

 The child is under age 18 years. 

 The parental rights to the child have been terminated. 

 If an American Indian child c an be adopted in  accordance with tr ibal law without 
a termination of parental rights and the tr ibe has documented a valid reason why 
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the child cannot or should not be returned to the home of the parents, termination 
is not required. 

 State funded eligib ility   requirement: Te rmination o f parental rights must be 
under MCL 712A.19b (abuse and neglect ) or MCL 710.29 (release) while the 
child was under court jurisdiction for an abuse or neglect proceeding. 

The child has one of the following specific factors or conditions: 

 Eligibility for Supple mental Security Income (SSI), based solely on t he 
medical and disability r equirements, as determined by  the Social Security  
Administration. 

 A DHS fo ster care level II or  above determination  of care (DOC) rate 
that meets all of the following: (emphasis added) 

 Documented by the DHS-470, 470A or 1945. 

 Supported by the current foster care updated service plan (USP). 

 Approved in accordance with DHS foster care policy. 

 The child is at least 3 years old. 

 The child is being adopted by a relative. 

 The child is being adopted by the par ent(s) of his/her previously adopted 
sibling. 

 The child is a member of a sibling group being adopted together and at least 
one sibling group member has been det ermined eligible for adoption 
support subsidy as an individual. 

 An effort to place the child without  providing adoption support subsidy is  
demonstrated by the adoptive parent(s) si gnature(s) in Sec tion 1 of the  
DHS-4081, Adoption Assistance Intent Statement. 

TITLE IV-E FUNDING ELIGIBILITY REQUIREMENTS 

Effective October 1, 2009, the Fosterin g Connections to Success an d Increasing 
Adoptions Act of 2008 (P. L. 110-351) phases in  revised title IV-E funding elig ibility 
requirements for specific special needs chil dren over a nine-year  period. A special 
needs child to whom the revised elig ibility requirements apply is referred to in the 
federal law as an applicable child. In order to qualify for adoption support subsidy 
funded by title IV-E, a child who meets the state’s special needs requirements must also 
meet either the applicable child or not applicable child requirements. 
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Applicable Child Requirements 

An applicable child  is a spec ial needs c hild who meets one or more of the following 
requirements immediately prior to finalization of the adoption: 

 Meets the applicable age requirements (as indicated in the Appendix). 

 Has been in foster care during any 60 consecutive months prior to the finalization 
of the adoption.  

 Is a sibling to either such child if both are to have the same adoption placement. 

The applicable child  must also meet one of the following title IV -E funding eligibility 
requirements: 

 The child, at the time of the initiation of the adoption proceedings, was in the care 
of a public  or priv ate licensed child plac ing agency  or Indian tr ibal organization 
pursuant to one of the following: 

 An involuntary removal in accordance wit h a judicial determination to the effect  
that it was contrary to the child’s welfare to remain in the home. 

 A voluntary placement agreement or voluntary relinquishment.  

 The child meets all medical and disabili ty requirements of Supplemental Security 
Income (SSI). 

 The child was residing in a foster family  home or child care institution with his/her  
minor parent and the minor parent was re moved from the home pursuant to 
either: 

 An involuntary removal in accordance wit h a judicial determination to the effect  
that it was contrary to the child’s welfare to remain in the home. 

 A voluntary placement agreement or voluntary relinquishment. 

 The child was adopt ed and was determined eligible for title IV-E adoption 
assistance in a prior adoptio n and is availab le for a doption be cause the prior 
adoption has been dissolved or the child’s adoptive parents have died. (The child 
must be re-determined to be a s pecial needs child by DHS in order to be eligible 
for adoption assistance in the subsequent adoption.)  

A written adoption subsidy agreement: 

 Is negotiated between the parent(s) and DHS or contracted private adoption 
agency. 

 Specifies the negotiated amount of adoption support subsidy to be paid. 
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 Must be signed by the parent(s) and DHS s ubsidy manager or designee prior to 
the final order of adoption. 

 Specifies whether the child has  been dete rmined eligible for ti tle IV-E or state 
funded adoption support s ubsidy, nonrecurring adoption expenses 
reimbursement and Medicaid. 

Detailed information about the agreement is in AAM 500, Adoption Subsidy Agreements 
- All Programs. 

Effective Date 

If the adoption support subsidy/nonrecurring  adoption expens es agreement is signed 
before the adoptive placement date, the adoption support subsidy payment is effective 
the date of adoptive placement or the date of the PCA 320, Order Placing Child After  
Consent, whichever is later. 

If the adoption support subsidy/nonrecurring  adoption expens es agreement is signed 
after the adoptive placement date, but prior to or on the date of the adoption finalization, 
the adoption support subsidy pay ment is effective the date the DHS designee signs the 
agreement. 

Although policy allows for determination of  adoption support subsidy eligibility after the 
petition for adoption is  filed, DHS and private contract agen cy workers are expected t o 
have adoption support subsidy agreements si gned by all parties bef ore the court signs  
the PCA 320, Order Pl acing Child After Consent. This  practice allows adoption supp ort 
subsidy payments to begin at the earliest allowable date. 

In the present case, the petitioner’s reques t for an Adoption Support Subsidy was made 
prior to the Petition for Adoption. The department denied the petitioners’ request  
because it determined that t he petitioners ’ child c ould not  be c ertified for a Support  
Subsidy.  Policy states that child may re ceive an Adoption Subsidy if they have a DHS 
foster care level II or above determination of care (DOC) rate  that is documented by the  
DHS-470, 470A or 1945. 

 
AAM, Item 70, page 1 states: 

The Department of Human Serv ices has an administrative hearing process to provide 
for the right to contest a depar tment decision or case action when a client believ es the 
decision is contrary to law or DHS policy. The issues of elig ibility denials, notice of the  
subsidy program to p rospective adoptive families, failure of DHS to complet e required 
paperwork prior to the finalization of the adop tion, subs idy rates, c ase closure, and/or 
reduction of benefits are issues subject to administrative hearings. 

The adoptive parent or guardian has the burden of proof in an adoption subsidy hearing. 
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Support subsidy rates are negotiated, agreed to and signed by adoptive parent(s) or 
legal guardians (state funded subsidy after the death o f the adoptive parent) by the act  
of signing the Adoption Assistance Agreement (DHS-4113 or DHS-4113G). 

For pre-adoption eligibility denials, the adoptive parent(s) must submit their request for a 
hearing within 90 day s after t he court order placing the ch ild for adoption. T he hearing 
request must be submitted in writing. For all denials and other appeals based upon 
departmental action after the placement for adoption, an applicant has t he right to 
request a hearing within 90 calendar  days of the written notice of the denial decisio n by 
the adoption subsidy office. 

A hearing r equest does not cancel or change a decision made by the department. The 
decision will stand until a hearing decision ha s been made that determines a different 
action should be tak en. AAM, Item 700, page 2. T he request f or a hearing is  timely 
made herein. 

For hearings concer ning adoption support  subsidy and/or nonrecurring adoption 
expenses eligibility after the finaliz ation of the adopti on, there are certain limited 
circumstances in which an ALJ may gr ant approv al of the program through the 
administrative hearing process. An approv al may be granted only in c ases in whic h 
there has been a determination that: 

 One of the specific errors below was made, and 
 
 The child’s pre-adopt ive cir cumstances met the adoption su pport 

subsidy/nonrecurring adoption expenses eligibility requirements. 

If the child’s circum stances did not meet  adoption support subsidy/nonrecurring 
adoption expenses eligibility r equirements prior to the date of the finaliz ation of the 
adoption, the presence of an error is not relevant. Determination of an error listed below 
will not change the child’s ineligibility. 

Specific Errors 

The errors that may be considered in t he administrative hearing for adoption support 
subsidy and/or nonrecurring adoption expenses after adoption finalization ar e limited to 
the following: 

 An error in  the written  determination of a child’s ine ligibility by the DHS adopt ion 
subsidy office. 

 The documented denial of eligibility by the DHS adoption subsidy office based on 
a means test of the adoptive family. 

 For children who were under the care and custody of DHS and placed for  
adoption after January 1, 1995 only: failur e by the DHS local office adoption 
program (or private agency  under contra ct with DHS to provide adoption 
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services) to notify or advise the adoptive p arent(s) of the availa bility of ado ption 
support subsidy and/or nonrecurring adopt ion expenses. Documented receipt of  
DHS Publication 538, Michigan’s Adopt ion Subsidy  Programs, is deemed 
evidence of notice of the above. 

 An administrative error on the part of the adoption agency. 

 Relevant facts regarding the c hild were  known by the Stat e or child placing 
agency and not presented to the adoptive parent (s) prior to the finalization of the 
adoption. 

Adoption Support Subsidy Specific Error Determination 

If it is determined that a specif ic error as list ed above did occur in a case , the ALJ will 
review the child’s circumstances to det ermine whet her the child would have been  
eligible for an adoption suppor t subsidy and/or nonrecurri ng adoption e xpenses at the 
time of, or prior to, the adopti on finalization. The eligibility policy in the adoption subsidy  
manual (AAM) that was in effect at the tim e of the child’s ad option finalization will be 
used to determine eligibility. 

If a child’s circumstances did not meet elig ibility criteria for adoption support subsidy  
and/or nonrecurring adoption expenses prior to t he date of the court order finalizing the 
adoption but there is evidence of an error as listed above, eligibility can not be granted. 

Adoption Support Subsidy Rates for Children Found Eligible 

If an ALJ determines that a specific error was made and the child met t he eligibility  
requirements for adoption support subsidy, t he adoption subsidy o ffice will determine 
the maxim um adoption support subsidy rate. The maximum rate will b e determined  
consistent with the foster care  maintenance rate that the ch ild received, or would hav e 
received, in a foster family home at the time immediately prior to the final order of 
adoption. In addition, any legislative increa ses or decrease to the standard base rate 
that were authorized s ince the child’s adoption placement will be consi dered in the rate 
setting. AAM, Item 700, page 4-7 

For a child who was adopted from a residential treatment facility, the maximum adoption 
support subsidy rate will be determined cons istent with policy  in AAM 210,  Ado ption 
Support Subsidy Rate Determination.  

After a maximum adoption support subsidy ra te is determined by  the adoption subsidy  
office, the ongoing adoption s upport subsid y payment will be  negotiated with the 
adoptive parent(s). A  negotia ted DHS-4113, Adoption Assi stance Agreement must be 
signed by the adoptiv e parent (s) and the DHS designee before the adoption support 
subsidy ongoing payment and any retroactive payments may be paid. 
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AAM, Item 220, page 1, states: 

After a child is determined eligible for adoption support subsidy as a special needs child, 
an adoption support subsidy pay ment rate is determined. A two-step process is used to 
establish the ongoing monthly adoption s upport subsidy payment. First, the adoption 
subsidy office determines the maximum adopt ion support subsidy rate. The rate may 
not exceed the foster care maintenance pa yment which was paid, or would have been 
paid if the child had been in a foster famil y home. Second, the prospective adoptiv e 
parent(s) and the adoption worker negotiate  the ongoing monthly adoption support 
subsidy payment by considering the ci rcumstances of the adoptive parents and the 
needs of the child being adopt ed, up to the maximum rate set. The agreed upo n 
monthly payment is document ed on the DHS-4113, Adoptio n Assistance Agreement. 
The DHS-4113 must be signed by the adoptive parent(s) and the DHS designee prior to 
the finalization of the adoption.  

Prior to negotiation, the adoptio n subsidy office determines  a maximum ra te for the 
child’s adoption support subsidy. The ad option su pport subsidy maximum rate is 
determined without regard to t he income of the adoptiv e family. The rate is determined 
by one of the following: 

 The foster care rate the child received  in foster c are at  the time of rate 
determination. 

 In cases where a child is eligible for but  not receiving a foster care payment, the 
foster care payment the chil d would receiv e if placed in  a licens ed foster family  
home at the time of rate determination. 

Both of the above det erminations include any determination of c are (DOC) rate that is 
approved for the child. 

The adoption worker must submit supporti ng documentation to the adoption subsid y 
office with the DHS-1341, Adopt ion Ass istance and M edical Subsidy Applic ation, for 
determination of the maximu m adoption support subsidy rate . The documentation must 
support the requested maximum adoption support subsidy rate. 

In the instant case, at the time  of the Application, the foster  Care rate that the child was 
approved for and receiving was  DOC Level II M edically fragile ($13.00). The adoption 
worker determined that the documentation did not support the requested adoption 
support subsidy rate, because she disagreed with the Level II Medically fragile  
determination which was established at the foster care level. The facts are not at issue. 
The child was certified for the Level II Medicall y Fragile rate of care during Foster care. 
However, the Ado ption subsidy office is n ot in agreement with t he certification. The 
issue then becomes whether or not department policy allows the adoption subsidy office 
the authority and ability to override the Foster care determination of care rate. 
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Department policy requires the following documentation for cert ification of eligibility for  
Adoption Support Subsidy: 

Required Documentation of Child’s Needs 

The following documentation must be attac hed to the DHS-1341, Adoption Assistance 
Application, in order to establish the maximum adoption support subsidy rate. 

 A copy of the most recent (within the last 6 months) DOC assessment (DHS-
470, 470-A, or 1945) must be submitted. 

DOC Rate 

 Any foster care rate that exceeds the DHS cu rrent standard maintenance 
payment is considered a DOC rate (s ee Foster Care Pay ment Resources , 
FOM 903-3). If a child has c are needs  above a standard foster care 
maintenance rate, copies of the fo llowing foster care documents must be 
attached. 

A DOC Level I, II, or III requires: 

 A copy of a current DHS-approved DOC assessment (DHS-470, 470A, or  
1945) dated within six months. 

 A copy of the professional documentation that supports the DOC rate. 

 A copy of the current Updated Service Plan (USP). 

 A copy of the DHS-67, Parent-Agen cy Treatment Plan & Ser vice Agreement 
(for children receiving foster care payments). AAM, Item 210, page 5. 

This Administrative Law Judge finds that the evidence contained in the record indicat es 
that child A was approved for Level II Determination of Care rate – Medically Fragile. No 
place in policy is ther e authority that allows  the Adoption subsidy  office to override the 
Foster care determination and make a unilateral decision that a child does not  deserve 
or qualify for the level of care that he has received. Although pet itioner proceeded with 
the adoption even in light of t he fact that she was denied t he Adoption Support Subsidy  
the record is clear that she very much inte nded to try to qualify Child A for an Adoption 
subsidy before the filing of the Adoption Petition an d before t he fina lization of the 
adoption.  The Adoption subs idy office intimates that since Petitioner actually works for 
the Department of Human Services that s he somehow provided inaccurate information 
to qualify Child A for  the medically fragile rate  of care. However , in this ca se, petitioner 
was acting only as the Foster care parent . The case was handled through a separate 
agency to avoid the appearance of  impropriety. Although the foster care parent did sign 
the Determination of Care assessments as was proper, the assessments were also 
signed by  all of the other appropriate D epartment personnel who regularly mad e 
Determination of Care Assessmen ts. There is no evidence of collusion or wrongdoing 
brought forth anyplace in the record. Ther e is no evidenc e that the appropriat e 
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documentation was not provided to establis h the Level of Care on the Assessment 
forms. Merely, the determination boils  down to a disagreement between tw o 
Department offices. In this case, there is no policy which indicates that the Adoption 
Subsidy Office may over-rule or supersede a decision which has been established at  
the foster care level. If there w ere such  a policy it  was not brought to this court’ s 
attention. In fact there is a procedure for DOC lev el determinations. T he Adoption 
Subsidy office could have reques ted an admini strative review of the DOC level under  
foster care policy, but  did not do so. Admini strative review of t he DOC lev el was n ever 
completed before the child was adopted. Therefore, the DOC level II which was in place 
at the time of the filing of the Adoption Petition (8/24/09) should stand. 
  
The department’s decision must be REVERSED under the circumstances. 
 

DECISION AND ORDER 
 
The Administrative Law Judge, based upon t he above findings of fact and conclusion s 
of law, decides that the Adoption Subs idy department has not established by the 
necessary competent, material and substantia l evidence on that record that it was  
acting in c ompliance with Depar tment policy when it determined that the petitioners’ 
request for Adoption Support Subsidy s hould be denied based upon the fact that the 
child did not meet the certification requirements.  
 
Accordingly, the department’s decision is  REVERSED. It is ORDERD that  the 
petitioners request for an Adopti on Support subsidy  be reinstated and a determination 
made as to her eligibility based upon the Fo ster Care Rate Determination of Car e 
Assessment Rate that was in place at the time of the filing of the Petition. If petitioner is 
otherwise eligible, the Adoption Subsidy is ORDERED to negotiate an Adoption Support 
Subsidy for Child A as is appropriate to his circumstances. 

 
 
 
 
 
 
 
 
 
     _/s/____________________________ 
 Landis Y. Lain 

 Administrative Law Judge 
 for Maura Corrigan, Director 
 Department of Human Services 
Date Signed:__February 8, 2011       _ 
 
Date Mailed:_  February 8, 2011   ___ 
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NOTICE:  The law pr ovides that within 60 days of mailing of the above Decision and 
Order the claimant may appeal the Decision to the probate court for the county in which 
the petition for adoption was  filed.  If the adoptee is a re sident of the State, the petitio n 
may be filed in the probate court for the county in which the adoptee is found.   
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