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regulations in this Chapter IV, and other applicable official 
issuances of the Department.  The State plan contains all 
information necessary for CMS to determine whether the plan can 
be approved to serve as a basis for Federal financial participation 
(FFP) in the State program.    

42 CFR 430.10 
 

Section 1915(b) of the Social Security Act provides: 
 

The Secretary, to the extent he finds it to be cost-effective and 
efficient and not inconsistent with the purposes of this subchapter, 
may waive such requirements of section 1396a of this title (other 
than subsection (s) of this section) (other than sections 
1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) of this title insofar as 
it requires provision of the care and services described in section 
1396d(a)(2)(C) of this title) as may be necessary for a State… 

  
The State of Michigan has opted to simultaneously utilize the authorities of the 1915(b) and 
1915(c) programs to provide a continuum of services to disabled and/or elderly populations.  
Under approval from the Centers for Medicare and Medicaid Services (CMS) the Department 
of Community Health (MDCH) operates a section 1915(b) Medicaid Managed Specialty 
Services waiver.  CMHA contracts with the Michigan Department of Community Health to 
provide specialty mental health services.  Services are provided by the Authority pursuant to 
its contract obligations with the Department and in accordance with the federal waiver.   
 
Medicaid beneficiaries are only entitled to medically necessary Medicaid covered services for 
which they are eligible.  Services must be provided in the appropriate scope, duration, and 
intensity to reasonably achieve the purpose of the covered service.  See 42 CFR 440.230. 
 
As a person afflicted with a serious mental illness and a developmental disorder the Appellant 
is entitled to receive services from the NLCMHA.  See Medicaid Provider Manual, (MPM) 
Mental Health [     ], Beneficiary Eligibility, §1.6, January 1, 2011, pp. 3, 4 and MCL 
330.1100d(3).  However, the construction of those services and supports are not static, but 
rather subject to review by mental health professionals confirming that a current functional 
impairment and a current medical necessity exists for receipt of those specialized services 
and supports.  
 
While it is axiomatic that services are coordinated between agencies and counties the 

CMHA remains the entry point for treatment of mental illness, developmental disability or 
substance abuse.  The service criteria for this capitated provider is medical necessity under 
the Medicaid Provider Manual: 
 

Determination that a specific service is medically (clinically) 
appropriate, necessary to meet needs, consistent with the person’s 
diagnosis, symptomatology and functional impairments, is the most 
cost-effective option in the least restrictive environment, and is 
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consistent with clinical standards of care. Medical necessity of a 
service shall be documented in the individual plan of services.  

MPM, Supra §1.7,  p. 5  
 

*** 
 

MEDICAL NECESSITY CRITERIA 
 
The following medical necessity criteria apply to Medicaid mental 
health, developmental disabilities, and substance abuse supports 
and services. 
 

*** 
 
Mental health, developmental disabilities, and substance abuse 
services are supports, services, and treatment: 

 
• Necessary for screening and assessing the presence of a 

mental illness, developmental disability or substance use 
disorder; and/or 

• Required to identify and evaluate a mental illness, 
developmental disability or substance use disorder; and/or 

• Intended to treat, ameliorate, diminish or stabilize the 
symptoms of mental illness, developmental disability or 
substance use disorder; and/or 

• Expected to arrest or delay the progression of a mental 
illness, developmental disability, or substance use disorder; 
and/or 

• Designed to assist the beneficiary to attain or maintain a 
sufficient level of functioning in order to achieve his goals of 
community inclusion and participation, independence, 
recovery, or productivity. 

 
*** 

 
PIHP DECISIONS 
 
Using criteria for medical necessity, a PIHP may: 

 
• Deny services that are: 
 

 deemed ineffective for a given condition based upon 
professionally and scientifically recognized and 
accepted standards of care; 

 
 experimental or investigational in nature; or 
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 for which there exists another appropriate, efficacious, 
less restrictive and cost effective service, setting or 
support that otherwise satisfies the standards for 
medically-necessary services; and/or 

 
• Employ various methods to determine amount, scope and 

duration of services, including prior authorization for certain 
services, concurrent utilization reviews, centralized 
assessment and referral, gate-keeping arrangements, 
protocols, and guidelines. 

 
A PIHP may not deny services based solely on preset limits of the 
cost, amount, scope, and duration of services. Instead, 
determination of the need for services shall be conducted on an 
individualized basis.   (Emphasis supplied) 
           

    MPM, Supra, §§2.5 – 2.5.D, pages 13, 14. 
 

*** 
 
The Department representative,  summarized the Department’s position on opening 
of proofs stating that Electro-Convulsive therapy (ECT) was viewed by the Department as a 
necessary treatment for the Appellant in  – when her condition was emergent – but that 
now owing to her improved condition ECT was viewed by the CMH as behavior modification – 
prohibited under policy.  
 
The preponderating evidence – much of it from the Department itself – did not support this 
conclusion, but rather gave weight to the ALJ’s conclusion that the Department was attempting 
to cost-shift its financial responsibility. 
 
In total there were at least four physican reviewers [in this record] concurring in the decision to 
administer ECT.  (Appellant’s Exhibit #3 at (9), (18), (19), (34) and See Testimony of  

) 
 
The Department’s first witness,  

, testified that she was not the originally assigned Case Manger for the Appellant.  
She described the array of services approved for the Appellant including behavior plan, 
building alarms, DHS chore services, CLS, respite and staff for community outings.  She 
characterized the request for ECT as “unusual.”  
 
She testified that ECT was part of the plan of service which was approved and executed by the 
Appellant’s representative – although on cross examination he noted that his hand written 
amendments were not produced on the executed copy of the agreement. 
 









 
Docket No. 2010-52510 CMH  
Decision and Order 
 

12 

procedure, ECT is a long-standing medical tool with a misrepresentation in public media.9  
More commonly used to treat depression or schizophrenia as either an emergent or 
maintenance tool it is generally acknowledged by those familiar with ECT as the only option for 
a small class of patients [such as the Appellant]  “…due to its efficacy.” 
 
With ECT subject to titration and close weekly monitoring the testimony and the evidence 
preponderates in favor of continued ECT treatment for the Appellant.  While no procedure is 
risk free,  testimony and her published articles [cited by both parties] 
underscores its practical application and efficacy in this case.  This is a serious medical issue 
to be certain, but it is not an “extraordinary” or “experimental” procedure.  See Testimony of  

, Appellant’s Exhibit #3 (39) and Department’s Exhibit Sub (K). 
 
Nowhere in the Medicaid Provider Manual or the internal Northwest ECT policy is the issue of 

 County residency addressed as a disqualification for medically necessary services.  
Yet the Department argued that financial responsibility was not clear and might yet rest with 

 County.  Citizens have a right to travel and move their residency from one county to 
another.  Benefits follow the beneficiary – a fundamental concept recognized in the CMHA 
contract with the Michigan Department of Community Health.10 
 
As for the policy advanced by the CMHA as supporting denial [suspension] of services there 
was no evidence that the policy was not followed – even  said that during her 
review, “…we did not deny the service – we just did not authorize the payment.”  
 
The distilled argument brought by the CMHA was that on , they 
concluded that  [via ECT] was attempting to control the Appellant’s behavior – 
an impermissible end under policy.  I found that to be an unsupportable argument.  
 
The reality is that , the Appellant’s guardian/ /advocate was a difficult 
consumer.  He is insistent, officious, often loud [the ALJ had to caution him several times on 
the record to lower his voice] and I believe the proofs show he was difficult to deal with as a 
consumer.  However disagreeable that experience might have been for employees of the 

CMHA the litany of facts and the time-line presented by  show that he alerted 
them early and often on the pending move from  County [as early as ] 
and that he responded in exacting detail to requests  from the Department for information.   
 
The CMHA is reminded that its contract with the Michigan Department of Community Health 
[through the Medicaid Provider Manual] requires them to assist beneficiaries.  Some 
consumers require greater effort.  See Contract, Sections 2.0 and 3.1 and Attachment 3.1.1, 
Section III(a) Access Standards. 
  

                                            
9  One Flew Over the Cuckoo’s Nest, [et al] Casey, 1962; The History of Shock Therapy in Psychiatry, Sabbatini, 
PhD, www.cerebromente.org Feb 18, 2011 
10  Contract: Part II, §1.3:  …Services shall not be delayed or denied as a result of a dispute of payment 
responsibility between two or more PIHPs…” at p. 25 
11 Records, billings, reports, copies, etc. 






