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2. He is enrolled in .  (Appellant’s Exhibit #1) 
 
3. On  the Appellant was advised by adequate action notice that 

the provision of services consisting of seclusion and restraint would be 
substituted with the gradual protocols of CPI.  (Department’s Exhibit A, pp. 3, 
4) 

 
4. It is the position of the CMH that the utilization of restraint and seclusion 

under CLS is unlawful in Michigan.  (Department’s Exhibit A) 
 

5. On  the Appellant was advised of his further appeal rights.  
(Department’s Exhibit A, pp.  5, 6) 

 
6. The notice did not identify and adverse actions or proposed adverse action 

relative the services and supports being provided to the beneficiary.  
(Department’s Exhibit A) 

 
7. The Appellant is afflicted with Autism, Intermittent Explosive Disorder, and 

Bipolar Disorder NOS.  [Appellant’s Exhibit 2, p. 1 and Department’s Exhibit 
A –[Sub B, p. 10)] 

 
8. The Appellant requires around the clock care and staffing.  [See Testimony 

and (Department’s Exhibit A – D)] 
 

9. There is no dispute that the CMH is providing funding for caregivers.  
(Appellant’s Exhibit #1) 

 
10. The CMH maintains that they have provided – and continue to provide – 

services and supports to the beneficiary in an amount scope and duration 
sufficient for him to remain in the least restrictive environment without the use 
of prohibited seclusion and restraint methods.  (Department’s Exhibit A) 

 
11. The instant appeal was received by the State Office of Administrative 

Hearings and Rules (SOAHR) on .  (Appellant’s Exhibit #1) 
 
CONCLUSIONS OF LAW   
 
The Medical Assistance Program is established pursuant to Title XIX of the Social 
Security Act and is implemented by Title 42 of the Code of Federal Regulations (CFR).  
It is administered in accordance with state statute, the Social Welfare Act, the 
Administrative Code, and the State Plan under Title XIX of the Social Security Act 
Medical Assistance Program. 
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Title XIX of the Social Security Act, enacted in 1965, 
authorizes Federal grants to States for medical assistance 
to low-income persons who are age 65 or over, blind, 
disabled, or members of families with dependent children or 
qualified pregnant women or children.  The program is 
jointly financed by the Federal and State governments and 
administered by States.  Within broad Federal rules, each 
State decides eligible groups, types and range of services, 
payment levels for services, and administrative and 
operating procedures.  Payments for services are made 
directly by the State to the individuals or entities that furnish 
the services.    

42 CFR 430.0 
 

Section 1915(b) of the Social Security Act provides: 
 

The Secretary, to the extent he finds it to be cost-effective 
and efficient and not inconsistent with the purposes of this 
subchapter, may waive such requirements of section 1396a 
of this title (other than subsection (s) of this section) (other 
than sections 1396a(a)(15), 1396a(bb), and 1396a(a)(10)(A) 
of this title insofar as it requires provision of the care and 
services described in section 1396d(a)(2)(C) of this title) as 
may be necessary for a State… 
 

Section 1915(c) of the Social Security Act provides: 
 

The Secretary may by waiver provide that a State plan 
approved under this title may include as “medical 
assistance” under such plan payment for part or all of the 
cost of home or community-based services (other than room 
and board) approved by the Secretary which are provided 
pursuant to a written plan of care to individuals with respect 
to whom there has been a determination that but for the 
provision of such services the individuals would require the 
level of care provided in a hospital or a nursing facility or 
intermediate care facility for the mentally retarded… 

 
The State of Michigan has opted to simultaneously utilize the authorities of the 1915(b) 
and 1915(c) programs to provide a continuum of services to disabled and/or elderly 
populations.  Under approval from the Centers for Medicare and Medicaid Services 
(CMS) the Department of Community Health (MDCH) operates a section 1915(b) 
Medicaid Managed Specialty Services and Support program waiver in conjunction with 
a section 1915(c) Habilitation Supports Waiver (HSW).  The Monroe County Community 
Mental Health Authority (CMH) contracts with the Michigan Department of Community 
Health to provide those services. 







 
Docket No. 2010-43263 CMH  
Decision and Order 
 

6 

Disorder NOS – there was no suggestion that he is catatonic or that he is incapable of 
understanding what awaits him on the other side of the door – if he decides to leave too 
soon.  Far from being a signal - the closed door and placement prohibits his exit in a 
disturbingly Kafkaesque manner. 
 
Under Michigan law physical management as an element of a plan of care is prohibited: 
 

●  ”Physical management” means a technique used by staff 
as an emergency intervention to restrict the movement of a 
recipient by direct physical contact to prevent the recipient 
from harming himself, herself or others.  [R330.7001(m)]  
Physical management – part of the KKI plan of care is 
prohibited under Michigan law except in a defined 
emergency situation.  

 
Rule 330.7243(11) states: Physical management as defined 
in R330.7001(m) may only be used in situations when a 
recipient is presenting an imminent risk of serious or non-
serious physical harm to himself, herself or others and lesser 
restrictive interventions have been unsuccessful in reducing 
or eliminating the imminent risk of serious or non-serious 
physical harm. 
 
Both of the following shall apply: 

(i)  Physical management shall not be included as a 
component in a behavior treatment plan. 

(ii) Prone immobilization of a recipient for the purpose of 
behavior control is prohibited unless implementation 
of physical management techniques other than prone 
immobilization is medically contraindicated and 
documented in the recipient's record.  

 
In the KKI plan of care the Appellant is carried – using prohibited techniques – into his 
safe room for seclusion treatment following a single instance of aggression. 
 
In order to protect the Appellant’s rights under MCL 330.1708 only lawful services may 
be used to treat the recipient.  The services and supports recommended by the 
MCCMH call for use of CPI techniques – which graduate to increasing management 
when all else fails.  The  position is that the gradual protocols of CPI have been 
proven successful over time, are gradual in nature and negate the routine application of 
emergency measures against the Appellant. 
 
If the CPI gradual methodology does not succeed in calming an aggressive recipient, 
then armed with supporting documentation and appropriate peer reviewed medical 
literature, procedures may be changed by the Committee.  
 








